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Opening speech: 
The need for objective analysis of reality

This annual conference focuses on trends in liability law and practice
and the role insurers play in these trends, whether in Europe, the
USA, developing countries, or around the globe. Do US law and prac-
tice influence local or global trends? Are US law and practice in turn
affected by global trends?

These questions remain unanswered in many cases for want of 
sufficient empirical data or because such data exist but are not taken
into account. This is because a long-term assessment of the facts is
required, which is at the same time prospective and retrospective.
Affirmations regarding trends are consequently subjective, yet still
exert a powerful influence on our business policy and results. They
are influenced by the various stakeholder interests, and often simply
by snowball effects originating in the perceptions of mass media 
and experts. 

How can we improve our response to developments in the areas of
liability and insurance? We believe that good strategies can only be
developed on the basis of a sound understanding of the real trends
that is as unbiased as possible. That is why we are endeavouring to
first present European trends in liability and procedural law: a com-
plex picture with opposing tendencies. The problem is even more
acute when it comes to assessing myth and reality of US tort practice.
The US phenomenon of mass tort remains to this day an unsolved
problem. Consequently, the last contributions are devoted to current
US legislation on class actions and asbestos.

Liability practice is determined only to a limited extent by legal back-
ground, and to a far greater extent by broader societal factors – that 
is a wide field. We have pinpointed two aspects, the first being the
impact which liability insurance can have on liability. Liability insurers
do not merely follow trends in liability law, but also exert a certain
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influence on those trends, whether consciously or unconsciously,
whether in their own interests or against them. The second aspect
involves an issue that goes beyond the framework of liability insur-
ance, and is of great and often even primary significance for insur-
ances of the person – that is to say health, disability and accident
insurance. I refer here to illnesses, the existence and effects of which
are hard to prove or disprove, but which have nonetheless become
economically significant: “useful diseases”, to use the expression
coined by one Canadian physician.

Let me sum up: We need to objectively analyse the complex real-
ities that shape our business. The better we understand them, 
the easier we will find it to develop flexible, effective and convincing
options, bearing in mind the inevitably long-term character of our
business. Let us not forget that the capital market tends to be doubt-
ful as regards our assumptions and affirmations, fearing “creeping
death”scenarios much more than the “big bang”. Thus we must 
fulfil our information obligation – towards the public, towards pro-
fessionals and experts, and towards the capital market. Preparing
ourselves better for all this is, in my view, the purpose of this annual
conference.

Nikolaus von Bomhard, Chairman of the Board of Management,
Munich Re 
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Introduction 

The Geneva Association, whose role is to research the economic
importance of insurance, constitutes a traditional forum for inter-
national dialogue within the insurance industry. This is pursued on 
a number of different levels, i.e. between chief executive, chief finan-
cial, economic, risk and communication officers, and in the legal
sphere, mainly in connection with supervisory law. The Annual 
Liability Regimes Conference, launched by the Geneva Association,
Swiss Re, Zurich, Royal & SunAlliance, SCOR and Munich Re, is 
a more recent initiative. 

“The aim of the conference series is to a) investigate liability trends 
in the world’s most influential jurisdictions and develop an under-
standing of the drivers underlying these trends; b) identify and 
evaluate transnational influences and consequences; c) explore the
implications of liability trends for emerging industries and the
increasing social and legal burdens imposed by developments such
as, but not limited to, terrorism, climate change and health and 
biodiversity issues; and d) discuss mechanisms for addressing 
liability-related challenges and maintaining insurability.” Swiss Re, 
Conference report of the first Annual Liability Regimes Conference,
October 2004.

The term “liability regimes” has two aspects: 

Legislative and case-law developments in liability law and areas that
affect liability law such as social law where personal injuries are con-
cerned, company and insolvency law with respect to pure economic
losses, public law with regard to environmental damage, procedural
law – highly significant in the USA – or constitutional law, which
opens up new fields of application for liability law. 

However, “liability regimes” also refers to “law in action”. It concerns
actual developments in liability practice, more sociological than legal
in nature, that can only be explained by social factors or economic
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facts such as medical costs inflation in the healthcare sector. Liability
rules are a kind of global law. Whilst they can be found everywhere,
they often exist for a long time as “law in the books” only. Accord-
ingly, socially-driven changes in claiming behaviour are often the
most dynamic risks of change. This applies not only to the develop-
ing countries.

Thus, the issue raised in his opening remarks by Nikolaus von
Bomhard, “Do US law and practice influence local or global trends?”
and the question of our own role, the part liability insurers play in
shaping liability law and practice, need to be addressed from a 
“law in the books” and a “law in action” perspective.

Ultimately, this initiative is also based on the idea that, whilst in-
depth liability law discussions are possible only on an international
level, lawyers, even insurance lawyers, are often trapped within 
the confines of their national legal systems. In this connection also, 
it will be helpful if liability insurers document their own experience 
and articulate their own ideas through the medium of international
dialogue.

The documents relating to the second Annual Liability Regimes 
Conference, held in Munich from 26 to 28 October 2005, appear in 
the Geneva Association’s “Etudes et Dossiers No. 313” published 
in December 2005. Seven fully annotated versions are reproduced
below. They can also be found in the current issue of the Geneva
Papers1.

Nicholas Roenneberg, Christian Lahnstein, Munich Re

1 The Geneva Papers, 2006, 31, (270–375)
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Abstract

The author presents an overview of some common trends in 
European tort law systems which are evidenced by significant 
case law or legislation in the past five years.
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1 Introduction

The remarks that follow shall weave together some of the threads
laid out by the collected contributions to an annual publication which
brings together the most recent tort law developments in almost all
European jurisdictions each year. These tort and insurance law year-
books1 contain the extended versions of presentations given at the
“Annual Conference on European Tort Law” in Vienna, which comes
into its fifth season in 2006.2

Throughout these past years, it has been remarkable to notice how
certain recurring themes eventually (and often simultaneously) show
in almost all jurisdictions, even if unrelated by legal family. There
indeed seem to be mainstreams in the development of European tort
law, even though the enthusiasm of judges and legislators to look
across the boundaries of their own jurisdictions does not seem to
have heightened in a way that could explain such common trends.

2 Tort law (re)codification

The most evident developments in a legal system are of course
amendments and additions to its written laws. While such legislative
changes have reshaped tort law every now and then throughout
Europe and as such would not be worth mentioning, it is quite 
striking that the willingness to revise tort law as a whole has been
spreading throughout Europe over the past years.

1 The first four volumes have been published so far: Koziol, H. and Steininger, 
B. (2002) European Tort Law 2001, Vienna: Springer; (2003) European Tort Law 2002,
Vienna: Springer; (2004) European Tort Law 2003, Vienna: Springer; (2005) European
Tort Law 2004, Vienna: Springer. All information in the text on developments in 
specific countries is drawn from reports submitted to these publications of the
respective calendar year and is therefore not cited separately.

2 The conference is jointly organised by the European Centre of Tort and Insurance
Law (ECTIL, http://www.ectil.org) and the Research Unit for European Tort Law 
of the Austrian Academy of Sciences (http://www.etl.oeaw.ac.at).
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It may come as no surprise that most countries in the eastern part 
of Europe have reconsidered (though not necessarily fundamentally
changed) their tort laws or are about to do so in the course of
comprehensive adjustments to their private law systems as a whole,
starting in the 1990s. The new Slovenian Code of Obligations was
published in 2001, for example. In the same year, the new Estonian
Law of Obligations Act (Võlaõigusseadus) was passed, as was the
new Lithuanian Civil Code. The recodification of private law in the
Czech Republic is still on its way: after the rejection of an earlier draft
from the mid-nineties, a second attempt started in 2001. The Polish
reform process has also not yet been completed, even though 
several amendments have already been passed. A draft proposal 
of the new Hungarian Civil Code was published in 2002.

During the same time period, the Scandinavian countries also
updated their legislation, particularly with respect to the compen-
sability of non-pecuniary loss. Major amendments to the Danish
Erstatningsanvarsloven came into force on 1 July 2002, while 
significant changes to the Swedish Skadeståndslagen were made
already half a year earlier. An important reform in Finland just
became effective in 2006.

Members of the Germanic legal family were also active recently. 
The 2002 tort reform act in Germany may have been in the shadow of
the re-promulgation of the BGB as a whole that same year, but still
brought about very important changes, for example in the area of
non-pecuniary loss. The comprehensive draft revision of Swiss tort
law was published in 2000 (though it unfortunately seems to have
come to at least a temporary halt ever since). The Austrian reform
commission has just presented its draft of a complete recodification
of Austrian tort law in May 2005.

The most recent European reform project is on the move in 
France; an avant-projet of a complete revision of the French law of
obligations was published last fall.3

3 Catala, P. (2005) ’Rapport sur l’avant-projet de réforme du droit des obligations 
et du droit de la prescription’, from http://www.justice.gouv.fr/publicat/rapport/
RAPPORTCATALASEPTEMBRE2005.pdf, accessed 10 January 2006.
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3 Public liability

Apart from changes to tort law as a whole, specific areas thereof 
have also been amended or regulated anew. One such area is public
liability. New legislation in this field was passed in Estonia (2001),
Belgium and Slovakia (both 2003) as well as in Poland (2004).

These few statutes by themselves would not be enough to be called 
a trend, had there not been considerable activity in this field in courts
and in other forums throughout Europe, not counting (and disregard-
ing in the following) state liability on the European level.

In fact, of all cases reported from all over Europe in the past five
years, a strikingly high number dealt with claims against the public
authorities in general and the state in particular, not only in the East-
ern European countries, which seem to be in the lead in this respect,
however. Noteworthy decisions in this field have been reported 
from almost all jurisdictions. In the Netherlands, for example, this
development was strong enough to encourage the launch of a new
journal in 2002 devoted entirely to this aspect of tort law.

On a more general level, public response to recent large-scale losses
(not only those caused by natural catastrophes) has confirmed once
again that citizens seem to view their states as providers of unlimited
insurance against any risk of life with the deepest pocket of them 
all (though nobody seems to realise who fills these pockets). At least
as long as media attention to the respective harmful event is guaran-
teed, politicians feel the urge to support state involvement in various
kinds of compensation regimes, from catastrophe funds to terrorism
risk pools.4 Not only the latter, but even more so indemnification
schemes introduced to cover certain risks in the medical field and –
most importantly – state contributions to indemnify victims of 
singular tortious acts (be it the Prestige oil spill case or the explosion
of the fireworks factory in Enschede) are signs flashed to the public

4 On the various responses to the risks of terrorism, see Koch (2004); on catastrophic
losses in general Faure, M. and Hartlief, T. (2006) Financial Compensation for Victims
of Catastrophes, Vienna: Springer.
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that the bigger the loss – even if undoubtedly attributable to a 
tortious act of a wrongdoer – the more likely the state will step in.
This is of course a strong incentive for those who feel they have 
been wronged to seek indemnification from the state even in singular
and smaller-scale loss scenarios. This may very well be at least 
one explanation for the growing tendency to sue public authorities,
for example for failure to properly enforce a certain regulation, 
even though the immediate cause of the loss was a violation of that
rule by an individual. The old saying of “casum sentit dominus” is
apparently on the edge of being converted to “casum sentit res 
publica”.

4 Tort law and human rights

The growing awareness of human rights as a basis of claims by 
individuals has led to several noticeable changes in substantive tort
law. The jurisdiction most obviously affected is England, where the
Human Rights Act 1998 “has caused a re-thinking of English law’s
approach to liability in negligence”5, apart from creating a new basis
for claims against public authorities, which builds the bridge to the
previous topic. But even on the continent, there is a marked new
awareness of human rights, particularly of those which have so far
not yet been considered to be compensable in monetary terms, at
least in some jurisdictions. The (re)discovery of the right to privacy 
as well as the somewhat vague legal concept of human dignity has
inspired lawyers and legislators in many countries to press ahead
with (what they claim) the protection of such rights, sometimes, how-
ever, at the cost of infringing upon other rights. One example may be
a 2003 amendment to the Austrian civil code, introducing liability for
invasions of privacy and allowing for compensation of non-pecuniary
loss even though other (and higher-ranking) personality rights have
so far not yet received the same degree of protection (apart from the
fact that the new provision unfoundedly overprotects the media).

5 Lunney, M. and Oliphant, K. (2003) Tort Law, 2nd edition, Oxford: Oxford University
Press, p. 129.
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A related trend, apparently originating in the Romanic legal family, 
is a redefinition of bodily injury from measurable violations of one’s
bodily integrity (which can be remedied in monetary terms) to dam-
age to health in a broader sense, which recognises even minor inter-
ferences as a legally relevant harm, though it may only lead to nom-
inal damages. The latter point of view focuses more on the violation
of the victims’ interest as such rather than on the efforts needed to
indemnify them, which serves as an indirect way of quantifying their
loss under the former angle. It still remains to be seen which perspec-
tive will ultimately prevail, though the choice between the two will
most likely not have a tremendous influence on the outcome of indi-
vidual cases. It would nevertheless be very helpful for the compar-
ability of European tort laws in the future if one could at least find a
common nomenclature, which seems to be an unresolved problem
even on the national levels at present.6

The reinforced awareness of human rights is also dominating the 
discussion about new ethical problems which have arisen before or
undoubtedly will have to be addressed from a tort law perspective
throughout Europe in the future.

The right to life was already at the centre of debates surrounding 
the consequences of new reproduction techniques and failures
thereof. A previously hot topic is now apparently cooling off after 
the issue has been settled over the past few years in almost all 
European countries. While the availability of damages for wrongful
life has been denied by most courts,7 the parents’ claims for com-
pensation for wrongful birth has been acknowledged by most 
jurisdictions in the meantime.8

6 See, e.g., Lambert-Faivre, Y. (2003) ’L’indemnisation du dommage corporel’, 
from http://www.justice.gouv.fr/publicat/syntheseindemcorp.pdf, accessed 
10 January 2006.

7 While the French Conseil d’État had denied it, the Cour de cassation had awarded
compensation on that basis in the notorious arrêt Perruche, but was subsequently
overruled by specific legislation excluding a claim “for the mere fact of one’s own
birth”. The Austrian, German, Italian, Portuguese and Spanish supreme courts have
at least obiter (if not directly) ruled out the compensability of one’s own existence,
whereas the Dutch Supreme Court in a 2005 ruling in the so-called “Kelly case”
(Hoge Raad 18.3.2005, no. C03/206HR) has circumvented the issue by redefining 
the non-pecuniary loss of the baby for which damages were awarded.
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The right to life may be on top of the tort law agenda again, however,
once problems related to euthanasia will make it to the compen-
sation arena. What about claims for wrongful life by someone who
wanted to put an end to his suffering but did not succeed despite
(lawful) professional assistance? What about claims by surviving 
relatives built upon informed consent problems? While it is not yet
clear when such cases will be decided, I am strongly convinced that
they will sooner or later arrive on the scene.

5 Non-pecuniary loss

Turning now to the consequences of tortious activities, clearly the
number one trend shaping tort law these past years concerned 
the recoverability of non-pecuniary loss.9 These developments can
be subsumed under “more claimants” and “higher amounts”.

5.1 More claimants

The first catchphrase refers to the fact that more and more categor-
ies of people affected by a tort beyond the immediate victim are
becoming eligible to claim damages in their own right (or par rico-
chet, depending on the respective jurisdictions’ point of view). The
order in which additions to this list of secondary victims have been 
or are being made throughout Europe may vary as may the speed of
this expansion, but the various multi-layer facets of this trend uni-
versally include the following shifts, which naturally overlap:

While originally only the closest relatives belonging to the family in
the legal sense were entitled, if any, the necessary relationship
between the primary and the secondary victim has tended to get
looser. First, for example, with the definition of “family” being

8 One exception may be Spain, where a claim of such kind was denied in a 2002 
case, but at least partly acknowledged in a 2003 decision. Wrongful life/wrongful
birth case references can be found in all volumes of the Yearbook.

9 For the developments before the first yearbook publication, see Rogers, W.V.H.
(2001) Damages for Non-Pecuniary Loss in a Comparative Perspective, Vienna:
Springer.
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extended beyond the direct line, it is no longer necessary to require
connections established by marital bonds (with some jurisdictions
still split internally, as is Portugal with the Supreme Court insisting 
on the former requirement and the Constitutional Court being more
generous). Within the group of lifetime companions, initially only
heterosexual relationships were acknowledged, but subsequently
also partners of the same sex. Ultimately, the development has
moved towards including persons who are not necessarily related 
in either narrower or broader sense, but just have some sort of close
affiliation with the primary victim that in the eyes of the judges suffi-
ciently supports their claims to have suffered a non-pecuniary loss.

– Apart from the formal type of relationship between the primary 
and the secondary victim, the quality of that relationship is also of
the essence. Some jurisdictions simply presume actual closeness
and imply this from the formal type of affiliation, or require actual
cohabitation. Others (such as Austria or Finland) add this as a
(restrictive) additional test and deny compensation even to close
family members if their actual relationship is not considered to be
strong enough in the sense of tight emotional bonds.

– Even if a secondary victim was close to the immediate victim in 
the aforementioned sense, he/she might still not be entitled to
compensation if he/she had not been at the scene of the harmful
incident. Eventually, also persons who had not witnessed the
accident could claim damages.

– Originally, most jurisdictions started off indemnifying only those
secondary victims who had suffered some measurable (either 
bodily or mental) injury, such as a nervous shock (and insofar were
actually primary victims, but with a more remote cause). Later on,
grief and bereavement down to a lesser degree of emotional
response may suffice.

– Finally, the question remains whether non-pecuniary loss of 
secondary victims is awarded only in cases of fatal accidents, or 
if a “mere” bodily injury (be it severe or of a lesser kind) of the 
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primary victim suffices. Most jurisdictions probably still belong to
the first category, though some have already made the move
towards the more generous conception (such as France, Belgium or
Switzerland).

All European countries can be placed somewhere into this matrix,
and all still seem to be on the move, with some taking steps very
slowly, if at all (such as the Netherlands or Germany, which are both
still very restrictive when it comes to claims by secondary victims).

5.2 Higher amounts

Another development which could be observed all over Europe in
these past few years was quite a remarkable increase in the amounts
paid out in compensation of non-pecuniary loss, though probably
more of a “trend within this trend” as damages in severe cases have
risen more dramatically than in others. The most noticeable move-
ment was therefore rather at the top of the scale. We are not talking 
of mere adjustments to inflation here (which would not be worth
mentioning at all), but of truly significant “jumps” to considerably 
higher levels. In a 2002 quadriplegia case, for example, the Austrian
Supreme Court awarded an amount for pain and suffering which
exceeded the previous top figure by fifty (50) per cent. This does not
mean, however, that the gaps between the different levels of com-
pensation in various countries are closing, as all are reconsidering
their previous limits. Just one year before, a German case, for 
example, had pulverised the previous limits there and set the bar at 
a new all-time record of €500,000, which was (and still is) double the
new Austrian maximum.

This does not mean, however, that the awards for pain and suffering
will continue to rise as dramatically in those jurisdictions which have
already undergone such radical changes. The courts have made clear
that such new maximum amounts shall set the standard for many
years to come, with only slight adjustments to inflation, if necessary.
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6 Keeping the floodgates wide open?

The first publication of the European Group on Tort Law10 dealt with
“the limits of liability”, expressing in its subtitle a hope for “keeping
the floodgates shut”.11 The trends throughout Europe just described
seem to point in the opposite direction: Liability seems to increase
not only in monetary terms, but also the grounds of action seem to
be ever expanding.

Still, there is no point in lamenting about past reforms, as they 
cannot be reversed anyhow. Very often, changes already passed or
on the way had been overdue and only became noteworthy as they
resolved a backlog of necessary amendments. Nevertheless, it
appears to be crucial to stay alert to such trends, as they occasionally
seem to lead into a slippery slope of developments which do not
always produce desirable results.

The best way to react to mainstreams in the development of tort 
law is to start their flow, which allows control over both direction and
speed; the second-best option is to at least actively influence their
regulation. Letting rivers run wild always causes flooding.

Bernhard A. Koch teaches at the Institute of Private Law, University 
of Innsbruck, Austria. He is also the vice-director of the Research Unit
for European Tort Law of the Austrian Academy of Sciences. 

Contact: Bernhard.a.koch@uibk.ac.at

10 Http://www.egtl.org.

11 Spier, J. (1996) The Limits of Liability: Keeping the Floodgates Shut, The Hague and
(1998) The Limits of Expanding Liability. Eight Fundamental Cases in a Comparative
Perspective, The Hague: Kluwer Law International.
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Abstract

International forum shopping in disputes on liability can be a legit-
imate procedural strategy for plaintiffs in looking for a favourable
jurisdiction. But it demands careful consideration of the pros and
cons. In particular, the assumption that the selected court will prefer
its own law in any case is not always honoured. The true (and more
reliable) motives for forum shopping are aiming at the procedural 
climate in the selected forum state that seems favourable to the
plaintiff (in the case of the US courts: jury trial, pre-trial discovery 
and class actions). The defendant has but a limited number of 
remedies and procedural tactics to react to the claimant’s forum
shopping or anticipate it – which requires imagination and skilful
reflection of all the conceivable steps to be taken by the plaintiff:
ADR, anti-suit injunctions (only rarely available in continental
Europe, however), declaratory actions for denial, torpedo suits, and
sometimes the forum-non-conveniens objection. In order to keep
undue excesses in forum shopping under control, it seems necessary
for the international community, too, in conventions and treaties, 
to agree on reducing the choices and on banning exorbitant juris-
dictions in national laws.
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1 Forum shopping in general

1.1 The pleasures of “shopping” 

When my wife told me the other day she wanted to go shopping, I
wasn’t really enthusiastic, it is true. At the same time, I did not con-
sider this business to be really blameworthy; shopping is not a matter
of absolute necessity. What it means, though, in the ordinary com-
prehension is a pleasant job both for the shop and the shopper. The
shopper enjoys having the choice between different conveniences.
And the shop tempts with a variety of offers, and benefits from any
deal.

1.2 Procedural concepts for “better reactions to developments in 
liability and insurance”

How does “forum shopping” fit into this picture? What does it mean
and does it make sense in transnational litigation?

Procedure is a tedious and for most claims specialists a somewhat
annoying subject since it means exposure to a number of rigid and
highly formalised and not very exciting questions of court access like

– commissioning (and paying) a lawyer,
– finding out about the competent court,
– exactly calculating limitation periods,
– caring for service of process,
– defending effectively against unsubstantiated claims, etc.

And yet, sometimes it is procedural strategies rather than the sub-
stantive legal situation that are absolutely crucial for the result of a
claims dispute, and this is where one of the possible answers can 
be offered to the question of how best to react to developments in
liability and insurance. And that is: by adequately handling trans-
national litigation and forum shopping in particular. Black’s Law 
Dictionary describes forum shopping as follows: “Such occurs when
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a party attempts to have his action tried in a particular court or juris-
diction where he feels he will receive a most favourable judgment or
verdict”.12

1.3 Prerequisites for forum shopping

Shopping around for a friendly forum for someone who claims
money from his opponent simply means: looking for a competent
court having jurisdiction over the defendant. It presupposes two
things: (i) the claim has turned out to be definitely controversial – 
i.e. cannot be settled out of court; and (ii) there must be choices 
to be made between different fora.

Hence, forum shopping presents a mere threatening scenario 
as long as the parties are still negotiating. And forum shopping is
impossible when there is only one competent court in cases of 
exclusive jurisdiction rules.

1.4 Legality and limits of forum shopping

Having described these prerequisites, I think I do not have to spend
much effort on disapproving the marked negative and degrading
undertone the notion of forum shopping often has in the debate: it 
is associated with dirty tricks, unfair (sometimes: illegal) litigation
practices; it is supposedly a “nasty concept”13 and shows that juris-
diction rules are utilised to the benefit of one party only – which is an
“altogether unwelcome development” (as an Italian critic puts it14).

12 Garner, B. (ed) (1999) Black’s Law Dictionary, 7th ed., Stamford, CT, and London: 
West Group Publisher, p. 590.

13 Geimer, R., Geimer, E., Geimer, G. (2004) Internationales Zivilprozessrecht, 4th ed.,
Köln: Otto Schmidt, p. 1095 (“böser Terminus”); Lord Justice Simon of Glaisdale
(1974, p. 471) (a dirty word). Kropholler, J. (1985) “Das Unbehagen am Forum
Shopping“, in H. Enrich and Von Hoffmann (eds) Festschrift für Karl Firsching,
München: CH Beck, p. 165.

14 Vitta, E. (1982) “The Impact in Europe of the American ’Conflicts Revolution’”, 
American Journal of Comparative Law 30, pp. 1, 6.



15 Lord Justice Simon of Glaisdale (1974) in The Atlantic Star, A.C. 436, 471. 

16 Juenger (1999) “Forum non Conveniens – Who needs it?”, in R. Geimer (ed) 
Wege zur Globalisierung des Rechts, München: CH Beck, p. 317.

17 Smith Kline & French Lab., Ltd. v. Bloch (1983) 2 All E. R. 72.

18 Piper Aircraft Co. v. Reyno (1981) 454 U.S. 235, at 255 n. 18.
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But isn’t it the very function of a good lawyer to enhance his client’s
chances of success by finding out about more than one forum that is
amenable and then choosing the one in which he thinks his case can
be most favourably presented?15 Attorneys have to further their
clients’ interests so that their failure to exploit the benefits of multiple
jurisdictions may even amount to malpractice16.

2 Plaintiff’s forum shopping

2.1 Motives for international forum shopping

How could plaintiff’s counsel take advantage of forum shopping? 
In other words: what are the reasons for choosing a forum in country
A rather than in B? I shall try to demonstrate the tactical considera-
tions of forum shoppers by referring to the notorious attractiveness
of US courts for plaintiffs: The famous English judge Lord Denning,
M.R., put it this way: “As a moth is drawn to the light, so is a litigant
drawn to the United States”17 and his American colleague Justice
Marshall further describes America’s magnetism to foreign products
liability claimants as follows:

“First, all but six of the 50 American states offer strict liability… 
Second, the tort plaintiff may choose, at least potentially, from
among 50 jurisdictions if he decides to file suit in the United States.
Third, jury trials are almost always available in the United States…
Fourth, unlike most foreign jurisdictions, American courts allow 
contingent attorney’s fees and do not tax losing parties with their
opponents’ attorney’s fees… Fifth, discovery is more extensive in
American than in foreign courts.”18
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– Here we have a number of motives, of reasons for why the plain-
tiff’s counsel tries to litigate the case elsewhere than at home
(which usually would be much more convenient, of course). In the
well-known Kaprun case, in November five years ago 152 skiers
from different countries were killed by a fire in a cable train tunnel,
the fire coming from an overheated radiator. Shortly after the dis-
aster, the notorious American attorney Ed Fagan got the victims’
survivors to sue a number of Austrian, German and American enter-
prises in a federal district court in New York.19

I shall list the motives for plaintiffs to sue in New York once more in
order to demonstrate what makes the practitioner in an international
case choose a certain court:

· Generosity of the forum’s liability rules

· The expected size of damage awards

· The possibilities of counsel to influence these factors by proced-
ural strategies (such as skilful staging of the presentation of the
evidence before a jury or use of effective discovery methods in
order to prepare a good case)

This is what you can hear and read time and again in every guide or
manual of international civil litigation. What I would like to do now
is to re-examine more carefully whether the plaintiff’s account of
these premisses is really uncontested!? In other words: are these
expectations really answered or do these presumptions really hold
up?

– Let me start with the first and most important assumption of inter-
national forum shopping, that is the obvious and usually undoubted
anticipation of the court applying its own substantive law. When 
the Kaprun plaintiffs brought suit in New York, of course they ex-
pected American liability law to be applied. However, this is anything

19 Cf. Prisching, M. (2004) “Strategien amerikanischer Anwälte bei Katastrophenfällen
mit internationalem Bezug: Versuche einer Schadenersatzmaximierung am Beispiel
Kaprun“, Zeitschrift für Rechtsvergleichung 45 (2) p. 43.



20 The Atlantic Star (1972) 3 All E. R. 705, 709 (C.A.).

21 § 302 New York Civil Practice Law and Rules, cf. Schack, H. (2003) Einführung 
in das US-amerikanische Zivilprozessrecht, 3rd ed., München: CH Beck, p. 24.
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but evident. It is the rules of Private International Law that provide
for criteria determining the law to be applied. And since these 
private international law rules can be very different in the different
countries, the two crucial questions for a forum shopper are: Which
court has jurisdiction? and: Does this court really apply the most
favourable law?

– Let me demonstrate this again with reference to the standard goals
of forum aspiration, the English and US Courts:

Traditionally, Anglo-American Courts are very generous in accept-
ing their jurisdiction – which is due to an interesting and functional
understanding of their judicial system: It not only serves an abstract
idea of justice, but is also regarded as a service that is offered and
offensively advertised in the international market. Again Lord
Denning: “You may call this ‘forum shopping’ if you please, but if
the forum is England, it is a good place to shop in: both for the qual-
ity of the goods and the speed of service”.20 The same appraisal is
true for the US, and most of the American states extend their juris-
diction to non-American defendants. Take the New York long-arm-
statute as an example: it subjects the foreign defendant to New York
jurisdiction if he has “minimum contacts” to New York, for example:

· if he does (continuous and substantial) business in New York 
(which is not a serious barrier in most cases);

· if he commits a tortious act there (production or marketing is 
necessary);

· if foreign activities result in damages in New York (place of injury);

· or if he has real property there.21
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This looks as if jurisdiction of a US court can be easily obtained, 
but there is an old doctrine that enables US courts to deny their
jurisdiction even though they found minimum contacts: and that is
if they consider themselves as a non-convenient forum (forum non
conveniens) – which is a matter of wide discretion22. And this proced-
ural instrument is used to keep off cases too artificially connected 
to a US forum (and you can imagine that forum non conveniens is
granted more often in cases with US defendants than in those with
US plaintiffs and foreign defendants)23.

These are the rules of jurisdiction, and they make a certain deter-
mination of a competent court nearly unpredictable. And yet there
are always attorneys pleading for suit in the US, in particular those
who charge their clients fees on an hourly basis: to make inquiries
about international jurisdiction, minimum contacts, forum non con-
veniens is extremely time-consuming and, hence, it pays – regard-
less of success. And even if the prospects of accepting jurisdiction
are gloomy, an action may have a certain bargaining value when a
settlement out of court is negotiated.

– The question of which law is to be applied in a transnational dis-
pute – more precisely: is it US tort law? – often is part of this threat-
ening scenario plaintiff’s attorneys try to display in order to make
the opponent settle the case in favour of their client. There is talk 
of American product liability rules extremely favourable to victims,
of high damage awards, of US-style punitive damages, of easy 
evidence and the like.24

22 Cf. Juenger, supra note 16, at 320; Fausten, T. (2005) “Die Einbeziehung ausländischer
Geschädigter in Zivilverfahren in den USA – rechtliche Aspekte des 
‚Forum Shopping’“, Versicherungrecht 31:1502–1505.

23 Schack, H. (2005) “Unglücke in Europa – Klagen in den USA“, in Festschrift Schlosser,
pp. 839–847.

24 Cf. Fausten (2005).
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This is a conflict-of-laws problem and a factor in the deliberations 
of the parties that is often neglected because lawyers rashly tend to
confuse two problems that are not the same: the competent court
and the application of its own law. Jurisdiction and law to be applied
have to be carefully distinguished, however, since they follow quite
different rules nearly everywhere. Even if, in a given tort case, an
American court has admitted jurisdiction, its conflict rules do not as 
a matter of course result in the applicability of US liability law on the
merits: It does not go without saying in cases where the accident
occurred outside the US that injuries/damages did not appear in the
US or no other points of contact to the US exist. Rather, it is generally
the place-of-the-injury rule that prevails in most of the United States25.
And so even a US Court may apply foreign tort law if the place of the
injury is outside the US – unless there is a more significant relation-
ship to the foreign state that disproves the presumption of the place-
of-the-injury-rule (like domicile of the parties).

So again, a forum shopper has to be very careful in ascertaining 
the result of his calculus: he must present convincing evidence for
the court’s jurisdiction and for the law to be applied, and that is

· minimum contacts to the forum state for its jurisdiction,

· and occurrence of injuries there or another more significant rela-
tionship.

There is one question, however, where the plaintiff’s presumption
that the foreign court will apply its own law may be justified. It 
pertains to the size of damages awarded by the court. American
courts – in the past at least – regarded the damage issue as a matter
of procedure, not of substantive law26. And since courts everywhere
in procedural questions go by their own law (lex fori), they used 
to judge the substance and the amount of damages according to 
their own law as well.

25 §146 Restatement of Conflicts 2nd.

26 Koch, H. (2002) “Forum shopping“, in: H. Koch and A. Willingmann (eds) 
Modernes Schadensmanagement bei Großschäden, Baden-Baden: Nomos 
Verlagsgesellschaft: pp. 15–20.
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2.2 More realistic attractions: Procedure

Given these rather complicated considerations I ascribe to the forum
shopper, you might question whether this is a realistic scenario. It is
very unlikely that the plaintiff’s attorney in advance frequently probes
into difficult questions of jurisdiction and private international law.
What makes him choose a foreign court, then (preferably a US court)?
It seems it is not so much the substantive law he hopes the court will
apply but rather the procedural advantages a foreign forum might
offer27 – and here I come back to J. Marshall’s points mentioned earlier:

– The law of evidence may be an interesting factor motivating the
forum shopper. Take the different rules of expert evidence on the
continent and in common law countries where the parties can 
present (and prepare) their own experts.

– The means of pre-trial discovery are used in product liability cases
to find out about crucial defects and negligence in manufacturing
the product.

– Sometimes speed and efficiency of a country’s procedure makes up
for the choice of forum, too. We have a number of recent examples
in European countries already where the period of time between
service of process and trial was considered intolerable under
human rights standards, so that forum shopping to prevent undue
delay makes sense.

– Also, sometimes it is the differences in the costs of proceedings, 
in particular the American as opposed to the European principles 
of charging the costs to the party causing them rather than to the
loser that might induce plaintiffs to choose another forum.

27 Siehr, K.(1984) Zeitschrift für Rechtsvergleichung, 124–128.
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– Trial by jury for American attorneys seems to be an important 
possibility to influence the result of a case, both with respect 
to a defendant’s liability and the size of a possible award. Thus an 
American forum can be particularly attractive, and this presents 
a motive for forum shopping as well.

– One more American speciality attracts particularly those plaintiffs
who see themselves in the same position as a larger number of 
individuals placed in a similar position as a result of the defendant’s
conduct. This is the situation where a class action – if certified –
promises multiplied awards, hence more publicity and a better bar-
gaining position and – last but not least – a bigger piece of the cake
for the plaintiff’s attorney.

– Finally the chances of enforcing the expected judgment always
were an argument for choosing a suitable forum: if the judgment
cannot be enforced in the forum state because the defendant has 
no assets there, it might be a better idea to sue him where there 
is more realistic chance of enforcing the judgment. “Forum
shopping” and “asset hunting” can hereby be combined, which 
is a common issue in maritime law where we often have a one-ship
company whose holder is hard to identify, and then it is crucial to
secure jurisdiction by stopping the ship in the forum’s port.

On the whole I think the procedural environment, or to put it less 
formally, the legal climate of a foreign jurisdiction plays a crucial role
for the plaintiff who tries to get his case before a friendly judge. The
efforts to get the court to apply a certain substantive law, on the other
hand, are less important, because the assumption connected to them
is not really reliable: you can never exactly tell whether the court 
will really apply the law you hope for. And even if it does, who can
guarantee that a Californian judge handles German liability provi-
sions the same way as a German court?
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3 Forum shopping from the defendant’s perspective

3.1 General objections against forum shopping

Looking for a court that has jurisdiction over the defendant and
choosing the most favourable among several fora is the plaintiff’s
privilege: the defendant has no choice. To make up for this unequal
treatment of parties, the basic rule of jurisdiction in most countries
and international treaties is “actor sequitur forum rei”, i.e. plaintiff
has to go to the defendant’s court and ask for relief there. But if there
are statutory alternatives (such as a court at the place of the injury, 
or where assets are to be found), then the defendant again is in 
a poor position. This of course is somewhat delicate because of its
unequal treatment of the parties.

There are two ways for the international community to redress the
balance:28 one is to reduce the number of available fora to be chosen
by the plaintiff. The European community tries to do that with its
Jurisdiction Regulation (Brussels I Regulation) – not very success-
fully, indeed – in enumerating exclusively the exceptions to the 
principle of the defendant’s forum (Art. 5, 6). In particular, the so-
called exorbitant fora (like the plaintiff’s forum for French citizens, 
or the place of assets under German law) cannot be practised within
Europe! This tendency to reduce forum alternatives to be chosen 
in international treaties should be increased because of the obvious
disadvantages to judicial economy, too.29

The second possibility of reducing the alternatives and hence
redressing the balance is to remove the true attractions for forum
shopping, i.e. speculating on applicable law. If private international
law rules in all countries were the same, then it wouldn’t make sense
to look around for a court that applies the best law available – no
matter where you sue the defendant, every court would apply the

28 Cf. Kropholler (1985, p. 165).

29 von Bar, C. and Mankowski, P. (2003) Internationales Privatrecht (vol I., 2nd ed.),
München: Beck Juristischer Verlag, § 5 nos. 157 et seq.
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same law (and hence, ideally come to the same result). Within Europe
the efforts to harmonise the different international tort law rules, 
for example, have been quite successful: the so called Rome II Regu-
lation is about to be promulgated, which considerably reduces the
forum shopping potential.

3.2 More realistic attractions: Procedure

These are measures to be taken by the state community to control
forum shopping. More interesting for our discussion on possible
reactions to developments in liability and insurance is the quest for
defence strategies vis-à-vis forum shopping.

– Needless to say that before entering into litigation it is necessary 
to exhaust out-of-court negotiation and conciliation possibilities. 
All kinds of ADR measures, including mediation, are superior to
being sued in court because they can avoid the notorious dis-
advantages of forum shopping in favour of the claimant. In some,
though not in all, cases agreeing in advance on means of dispute
resolution, even on a forum acceptable to both parties, might be 
a way to anticipate controversies that cannot be solved otherwise.

– If out-of-court dispute resolution fails, the defendant might try to
stop the claimant from suing him abroad by taking the defence 
initiative himself and bringing an antisuit injunction. It seeks to pro-
hibit the plaintiff from prosecuting his claim in a court of his choice
as the potential defendant applies for an injunction in his country.
This is a procedural instrument that cannot be used in every coun-
try, however. But in England and in the USA they are weapons
absolutely in use in the defendant’s arsenal. They are admitted 
and issued if the claimant’s suit in another country is regarded as 
“vexatious or oppressive”30 as we saw in the notorious antitrust
dispute between the first trans-Atlantic cheap carrier Freddy Laker
and the established airlines in the 1980s, where English and US
courts fought against each other with a series of antisuit injunc-
tions.31 

30 Schack, H. (2002) Internationales Zivilverfahrensrecht, 3rd ed., München: Beck 
Juristischer Verlag, no. 770.
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In continental Europe a general “right not to be sued abroad” is 
not recognised. Even if a plaintiff took advantage of his forum 
shopping options and brought a suit in the US against a European
defendant, for example a manufacturer of a purportedly defective
product, the grounds for an injunction to stop him from further
prosecuting his claim would not be found here, since forum shop-
ping and suing in a foreign court consenting to its jurisdiction is not
per se illegal. This would be necessary for instance under German
law to have a tort action for an injunction. Only in extreme cases,
when bringing suit abroad amounts to intentional and unconscion-
able harm to the defendant (cf. § 826 BGB), i.e. in obvious abuse-
of-right situations, there might be a chance for the defendant (even
on the continent) to lodge an antisuit injunction.32 We really do not
have practical experiences with those measures, however, so that 
it is hard to predict in what situation the courts will really follow this
unconscionability argument. In any case, I should add that under
the European Jurisdiction (Brussels I)Regulation antisuit injunc-
tions are impossible. The ECJ last year ruled out this possibility as
the courts of every member state deserve the minimum of confi-
dence in their ability to decide unbiased on their own jurisdiction.33

– For the potential defendant to a liability action it might be more
promising to argue on the merits – “I am not liable” – rather than
procedurally. This is possible in an action for declaratory relief
where the plaintiff (the potential debtor) seeks a declaration that 
he is not liable (in Germany: negative declaration). Such an action
denying liability can be brought preventively, i. e. already before 
the opponent takes the initiative to sue, and hence at least the 

31 Laker Airways v. Sabena (1984) 713 F. 2d 909 (D.C. Cir. 1984); Lange, D.G. (1986) 
in W.J. Habscheid (ed) Der Justizkonflikt mit den Vereinigten Staaten, Bielefeld:
Gieseking, Ernst und Werner, GmbH, Verlag, p. 655.

32 Baum (1994) “Abwehrklagen gegen US-amerikanische Produkthaftungsklagen?“
in A. von Heldrich and T. Kono (eds) Herausforderungen des internationalen 
Zivilverfahrensrechts, Tübingen: Mohr Siebeck, pp. 184, 194 et seq.

33 Turner v. Grovit (2004) Case no. 159/02, IPRax 2004, 425; Kropholler, J. (2005)
Europäisches Zivilprozessrecht, 9th. ed., Frankfurt: Recht und Wirtschaft, Art. 27 no. 20
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Continent creates a bar to a later action by the claimant. Against 
the second action the objection of pending suit (lis pendens) can 
be raised (Art. 27 Brussels I Regulation). 

The chance (and the problem) with this declaratory action for denial,
again, is the jurisdiction of the court where this relief is sought:
when we are talking about defendant’s reactions to forum shopping
here we have a real possibility for the (potential) defendant to 
prevent the claimant from shopping around. Take the example of 
a European manufacturer M being held liable by an American
claimant C. If M wants to anticipate an American lawsuit against
him (and preempt C), then he can bring a declaratory action against
C at home (in Europe). There is a good argument for a European
court’s jurisdiction as it is the place of the wrong, the forum delicti,
where the product was manufactured34. Usually European courts
would accept their jurisdiction under this theory (although there 
are some doubts as to its convincing power35). 

There is one exception I should mention, and that is the so-called
torpedo suit. This was an idea of clever attorneys taking advantage
of some countries’ notorious problems with court delay. They
helped clients unwilling to pay their debts by bringing an action
denying their liability preferably in a notoriously slow-justice
country in order to block the creditor wanting to litigate in a faster
judicial system (via lis pendens objections). But if this is done solely
for delaying purposes, then the unwilling debtor runs the risk of
being held liable for obstruction of justice36.

– In common law countries there is one more commonsensical
answer to plaintiffs who overdo their forum shopping and try 
to force unsuspecting defendants into a forum extremely unsuit-
able, and this is the objection already mentioned: forum non
conveniens. It means that upon a defendant’s motion courts 

34 Schack (2002, no. 295); Kropholler (2005, Art. 5, no. 78).

35 Baum (1994, pp. 185, 200).

36 Schack (2002, Rn. 762 a).
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may decline to exercise their jurisdiction on the grounds that the
location the plaintiff selected for the case is grossly inconvenient
and that there is another alternative forum available that is ob-
viously more closely connected to the controversy.37 This will be
assumed, for instance, if access to needed proof (witnesses, prem-
ises to be inspected) is significantly easier in another forum, or if a
real interest of the court originally addressed cannot be recognised.
What is unusual for continental Europeans is the wide discretion
the original court has in deciding whether it wants to hear the case
or to dismiss the action as grossly inconvenient. But it is a very 
useful and sometimes necessary measure to control the generosity
of common law jurisdictions and to dismiss forum shoppers who
obviously use their choices in an imposing and abusive way.

– One last defence strategy: In a damage suit between the injured
party and the person liable, it may make sense for the insurer to 
participate, and here we have forum shopping options, too: there
are a number of procedural instruments available in most countries
for the insurer to participate, for example intervention, tender of
defence (vouching-in), third-party practice, or even informal control
of the defence by the insurer.38 Concerning jurisdiction require-
ments there is a very important difference between these forms of
third-party practice: Tender of defence, the French “assignation en
garantie”, or the German “Streitverkündung” are brought in the
same court as the main case. This is also the general rule in the
European Jurisdiction Regulation (Art. 6 No. 2).39 The court exer-
cises only some kind of “lenient” jurisdiction over the insurer who

37 Juenger (1999, pp. 317, 322 et seq).

38 For these examples of third party practise see Lüke, W. (1993) Die Beteiligung 
Dritter im Zivilprozess, Tübingen: Mohr Siebeck; Koch, H. (1986) “Streitverkündung
und Drittklage im amerikanisch-deutschen Prozeß“, Zeitschrift für Vergleichende
Rechtswissenschaft 85: p. 11; Mansel, J. (1994) “Streitverkündung (vouching-in) 
und Drittklage (3rd party complaint) im Zivilprozeß“, in A. von Heldrich and T. Kono
(eds) Herausforderungen des internationalen Zivilverfahrensrechts, Tübingen: 
Mohr Siebeck, p. 63.

39 European Court of Justice (2005) ECJ 26. 5. 05, case no. 77/04-GIE Réunion
Europénne et al. v. Zurich Espana, Soptrans, VersR 2005 (Anm. Heiss).
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is not really a full party but only someone who might be answerable
to an indemnity claim later, and thus is only notified of dependency 
of the action. This is completely different in the case of a true third-
party complaint (impleader) which makes the indemnitor a real
party, a further defendant in the litigation with all the procedural
consequences as to the necessary jurisdiction, service of process,
or the role of the parties (as opposed to a merely notified supporter),
the costs of the law suit, or the visibility for a jury (deep-pocket
syndrome).

These alternatives leave some room for different strategies for the
defendant – not for forum shopping in the direct sense, it is true, 
but for options that are contingent on jurisdiction in a convenient or
inconvenient forum where the original liability action is pending.
And these options can be influenced by the insurance! The fact that
open intervention and third-party complaints in international insur-
ance litigation are rarely used – as opposed to tender of defence or
vouching-in – shows that the advantages of a mere background 
role of the insurer in a liability case are outweighing the prima facie
maybe more attractive option for a third-party defendant.
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4 Conclusion

– International forum shopping in disputes on liability is very popular
with the plaintiff’s bar. It is legitimate, but demands careful consid-
eration of the pros and cons.

– In particular the assumption that the selected court will prefer its
own law in any case does not always prove to be true.

– The true (and more reliable) motives for forum shopping aim 
at the procedural climate in the selected forum state that seems
favourable to the plaintiff.

– The defendant has but a limited number of remedies and proced-
ural tactics to react upon the claimant’s forum shopping or to
anticipate it – which requires imagination and skilful reflection of 
all the conceivable steps to be taken by the claimant.

– In order to keep undue excesses in forum shopping under control, 
it seems necessary that the international community, too, in 
conventions and treaties agrees on reducing the choices and 
on banning exorbitant jurisdictions in national laws.
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Abstract

Forum shopping is often regarded as disreputable. It is argued that
the phenomenon is rather the inevitable result of the expansion of
global trade and of competition between judges and lawmakers in
different jurisdictions. The resulting differential evolution of legal
regimes is given publicity by the global media, creating a “market” 
in competing legal jurisdictions. Governments have tried to inter-
vene, mainly through international conventions, but these have 
limited scope and have often had unintended consequences. Given
that divergence of judicial jurisprudence is here to stay, insurers
should refine and use techniques designed to reduce the wastage 
of money that can otherwise result.
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1 Introduction40

It is curious how describing an activity as a type of “shopping” con-
veys an implied criticism of that activity. It suggests that the activity 
is at best frivolous and at worst sordidly materialistic. This pejorative
approach to efforts by litigants to choose the forum in which the
litigation is to take place41 is understandable, particularly from the
point of view of a defendant facing a telephone-number-like claim 
for punitive damages in a jurisdiction with which it has little con-
nection. However the use of this mildly abusive term obscures both 
its causes and important aspects of the process and it can impede 
the fashioning of an appropriate response when faced with forum
selection by claimants.

2 Choices of jurisdiction for litigants

My starting point for this view is that real-world litigants do in fact
face choices of jurisdiction. This is because the possibility of there
being more than one forum in which a particular dispute can be 
litigated is inherent in the basic ideas which legal systems use to
determine their jurisdiction.

2.1 Territoriality

One of the most common starting points for defining the scope of
the jurisdiction of a particular legal system is the idea of territoriality:
the jurisdiction of the legal system is co-terminous with the national
boundaries of the state which supports it. This seemingly simple, 
and indeed conservative, idea contains within itself, however, a 

40 The author would like to acknowledge the contribution of Jonathan Loftus, 
another partner of Ince & Co.

41 William Tetley Tetley, W. (1994 ) International Conflict of Laws, Common, Civil 
and Maritime, Montreal, gives the following, marvelously pejorative, definition of
forum shopping: “Forum shopping is the improper choice of jurisdiction by the
manipulation of connecting factors, in order to prevent the court of the proper 
jurisdiction from hearing a claim.”
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number of elements which give rise to the possibility of overlapping
jurisdictions. The first of these is that there can be considerable 
diversity in how the concept of territorial jurisdiction is applied. At 
a simple level it can be applied to the physical presence of a person
or thing within the territory. This can be made more sophisticated 
by relating jurisdiction not only to physical presence but additionally,
or alternatively, to the more abstract concept of the domicile of a 
person or corporation. In addition to these “personal” jurisdictions 
it is common for jurisdiction also to be exercised over events – or
merely injury or damage – which occur within the territory. It is inter-
esting that already, in this relatively undeveloped view of jurisdiction,
the possibility of overlapping jurisdictions exists. To take a simple
example from one of the recent cases which we will return to later, an
aircraft manufactured in the United States of America and operated
by a British company crashes in British territorial waters with the
unfortunate loss of the lives of the passengers and crew. On the 
basis of simple, territorial, jurisdiction the courts of both the United
States and England will have jurisdiction: those of the United States
because of the presence there of one of the defendants, those of the
United Kingdom because of the presence there of the other poten-
tial defendant and, more significantly for our purposes, because the
event giving rise to the claim occurred in British territory.

2.2 Extra-territorial jurisdictions

This example also points the way to an expansion of jurisdictional
scope, which increases the likelihood of overlapping jurisdictions,
namely that of extra-territorial jurisdiction. In the example, the occur-
rence of the event in one jurisdiction (England) raises the possibility
of a claim in that jurisdiction against a company (the manufacturer)
resident in another jurisdiction (the United States). This can be seen
as an example of either territorial or extra-territorial jurisdiction. The
interesting point, however, is that the basic territorial jurisdiction has
created the possibility of jurisdiction over a corporation not domi-
ciled in Britain. It is not a large step from this for a legal system to
begin to explore other circumstances in which it will exercise extra-
territorial jurisdiction – for example through the concept of the 
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additional foreign party whose presence is “necessary” for some 
reason. This produces an associated rise in the number of instances
of overlapping jurisdictions. Inevitably different legal systems will
adopt different levels of extra-territorial jurisdiction. Some will be
relatively conservative while others will adopt an expansionist
approach.

2.3 Overlapping jurisdictions

Once overlapping jurisdictions exist for a particular type of claim, it 
is inevitable at some point that lawyers will consider the available
options. This will inevitably lead to their clients becoming interested
in gaining an advantage by seeking to bring the claim in the jurisdic-
tion that will produce the most favourable result42. It may well be that
the traditional adversarial approach adopted in common law systems
has a tendency to amplify this effect, though we have certainly seen
examples in code-based jurisdictions.

Some of the factors which influence the likelihood of litigants and
their lawyers actively choosing which forum to bring their claim in
are worth considering in more detail but, before leaving the relation-
ship between theories of jurisdiction and choice of forum, we should
observe that, particularly in common law systems, a symbiotic rela-
tionship can develop between litigants’ wish to exercise choice over
forum and the expansion of extra-territorial jurisdiction. Once
lawyers in a particular jurisdiction believe there are features in that
jurisdiction which make it attractive to claimants the cases which
they bring there will have a tendency to seek to expand the scope of
that jurisdiction. If this is coupled with an expansionist view of juris-
diction among the judiciary, the effect can easily be significant expan-
sion in the scope of that jurisdiction. Legislators in more affluent
countries can also become enthusiastic to expand the options to the
benefit of their electorates who, in their roles as “consumers”,
demand increasing levels of personal protection and compensation
for every ill that befalls them anywhere in the world.

42 “Favourable”, in this context, can relate to many aspects of the litigation process:
cause of action, burden of proof, evidential standards, investigative techniques but,
most commonly, it will relate to the level of compensation available to the claimant.
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2.4 Factors influencing the importance of forum shopping

While the phenomenon of overlapping jurisdictions has existed from
the early days of legal systems, it seems to be the case that active
choice of forum by claimants is relatively recent in origin43 and has
become both more frequent and more inventive. It is not hard to
identify factors which contribute to this trend and, to some extent,
they can be divided into general cultural and economic factors and
those peculiar to the development of legal systems. The cultural and
economic factors can be summarised as the effect of globalisation,
but it is perhaps useful to touch upon a few individual strands which
have particular relevance.

2.4.1 Global trade

The first is the expansion of global trade.44 This has both direct and
oblique effects. The direct effect tends to be in the field of contract
law. In general terms, issues as to choice of forum are more muted in
relation to contract law because of the frequency with which choice
of law and jurisdiction or arbitration clauses are incorporated into
contracts. Issues do still, however, arise as to the effectiveness and
scope of a particular choice of law or jurisdiction/arbitration clauses
and there are some areas where such clauses have not been used.
One oblique effect is that exposure to other legal systems increases
the familiarity of lawyers in dealing with multi-jurisdictional litigation,
thereby expanding their frame of reference from their own legal sys-
tem – as well as their familiarity with the relative merits of different
legal systems. More obliquely still, increased trade leads to increased
movements of people and goods, which increase the number of
circumstances in which multi-jurisdictional tort claims can arise.

43 It is notable that within common law jurisdictions there are relatively few instances
of cases dealing with overlapping jurisdiction before 1800.

44 It is notable that English law in this area underwent its first phase of development
during the 19th century at a time when English commercial law was developing 
rapidly in response to the growth in the volume of international trade connected
with London.



45 It is notable that in Britain the general public’s view of court room practice is often 
in some respects shaped by their experience of American court room dramas.

46 Most obviously the preservation of jury trials including the use of juries to fix both
compensatory and punitive damages.
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A specific example of this is the recent increase in travel both 
for business and for leisure purposes. This both makes multi-juris-
dictional casualties more numerous and increases familiarity 
with other cultural norms.

2.4.2 Familiarity with other legal cultures

Familiarity with other cultural norms is also expanded by develop-
ments in the written and broadcast media, including importantly the
internet. Television programmes produced in one country are often
broadcast in other countries, and this is particularly the case with pro-
grammes produced in the United States of America. Such programmes
obviously reflect American cultural norms and expectations and 
provide an often idealised view of living standards. This can both
increase familiarity with (say) American legal approaches and make
foreign legal systems seem familiar.45 The systems can be researched
extensively, and at no cost, through the internet. The more familiar
and advantageous a system appears to be, the more likely it is that 
a litigant would look favourably on making use of that system.

2.4.3 Attractiveness of the American legal system for claimants

The more specifically legal developments which favour active choice
of forums by litigants are probably familiar to many readers and 
are strongly influenced by developments in America. They include
the existence of a strong, well organised and politically influential
claimants’ bar. This ensures that foreign claimants can easily obtain
representation (and in some cases may be solicited for that pur-
pose). It provides a strong lobby in favour of an expansive approach
to jurisdiction and to those aspects of the legal system which aid
claimants and augment damages awards.46 These factors are am-
plified in jurisdictions in which claimants’ lawyers are remunerated
on the basis of contingency fees as these provide both a strong
incentive to the lawyers and are appealing to tortious claimants 
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(particularly in jurisdictions which do not award a defendant legal
costs against an unsuccessful plaintiff). Similarly they are amplified
by jurisdictions which make use of class actions that augment the
size of claims without any real participation by most members of 
the class.

There are also the well known developments which have occurred
relatively recently in tort law in various American states. The growth
in awards of punitive damages has been apparent for some time as,
to a lesser extent, has been the growth in the level of compensatory
damages. Less obviously there appear to be some indications that 
in practice, if not always in theory, liability for tort in cases involving
consumers has been shifting towards a quasi-strict liability: once it
has been established by the plaintiff that injury was caused by the
defendant’s product, it is sometimes difficult for a defendant to avoid
a finding of liability.47

2.5 Attempts to control forum shopping

The growth in forum selection by claimants has prompted a variety 
of responses from legislatures and judiciary depending in part upon
whether they view such selection as a good thing or not. Govern-
mental intervention has largely48 taken the form of international 
conventions regulating the forums in which actions may be brought.
Some of these deal with specific subject matters, for example the
Warsaw and more recently the Montreal Convention as part of their
regulation of claims arising from international air travel prescribe 
the jurisdictions in which claims against carriers may be brought.
Others seek to provide entire sets of jurisdictional rules (thereby, in
theory, dealing with the problem at its inception). A good example 
of these is the Brussels/Lugano Convention system, which was 
created to define the jurisdictional rules for States members of the
European Union and European Free Trade Area.

47 Depending upon one’s perspective the Vioxx litigation could be seen as an 
example of this.

48 There are some examples of specific legislative intervention intended to 
prevent claims of particular types being brought in certain jurisdictions, for example
by refusing to recognise judgments of those jurisdictions on certain matters.



49 The difficulty of regulating choice of forum by international convention is illustrated
by the difficulties experienced in negotiations to replace the Warsaw Convention
with a more modern regime. The replacement expands the permissible choice of
jurisdiction from four possible choices to five.

50 Now largely subsumed into Council of the European Union (2000) Council Regula-
tion (EC) on jurisdiction and the recognition and enforcement of judgments in civil
and commercial matters, No. 44/2001, Brussels.
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There are two striking features to both of these types of convention.
The first is that they are relatively limited in scope. There are compar-
atively few conventions dealing with specific subject matters and, 
by their inherent nature, the jurisdictional conventions are limited to
regulating jurisdiction between their participant states. It seems
unlikely that these approaches can be expanded comprehensively to
prescribe the available choice of jurisdiction.49 The second is that
each of these approaches tends to generate unexpected (and, in the
view of critics of unrestricted choice of forum, undesirable) conse-
quences. The Warsaw Convention, for example, sought to place
monetary limits on the compensation which could be recovered from
international air carriers and prescribed the forums in which limita-
tion actions could be brought. In response, claimants sought, where
possible, to circumvent these restrictions by bringing claims against
the manufacturers of the aircraft and others not protected by the 
Convention. Similarly the approach adopted by the Brussels50 and
Lugano Conventions, of defining the member state which has juris-
diction over claims and then requiring all issues as to jurisdiction to
be determined by the court which first becomes seized of the case,
has led to a rush by claimants and defendants to commence proceed-
ings in the court which they feel will reach the jurisdictional and 
substantive outcome which is most favourable to them. This effect
has been seen strongly in the insurance and reinsurance fields.

The judicial response to active choice of forum by litigants has been
to develop jurisprudence defining when a particular court will decline
jurisdiction in favour of another and when it will require those sub-
ject to its jurisdiction not to litigate in other forums. The first of these
approaches is usually referred to as the doctrine of forum non con-
veniens and requires a court which has an overlapping jurisdiction
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with another forum to determine which it considers to be the “nat-
ural” forum for the dispute based upon all of the circumstances which
give rise to it. The second approach is the mirror image to this: if the
court considers that it is the natural forum it may seek to prevent 
litigants subject to its jurisdiction from litigating in other forums.

It is interesting to note that the doctrine of forum non conveniens can
appear in two guises. Most commonly it functions as an additional
requirement in circumstances in which the court has jurisdiction but
is deciding whether to exercise it. It can also be used, however, in 
the case of extra-territorial jurisdiction as one of the criteria for deter-
mining whether jurisdiction exists at all.51

The tension, which exists between the inherent possibilities for
choice of forum and legislative, governmental and judicial attempts
to restrict it, raises the question of what developments are likely to
occur in this area in the near future.

2.6 Consequences

The initial point to be made is that forum shopping is unlikely to
disappear. As long as overlapping potential jurisdictions and juridical
advantages exist, lawyers and litigants will be faced with choices
which will be explored. It is unrealistic to think that they will not 
seek to litigate in the jurisdiction which is in some sense the most
favourable to them. The combination of unintended consequences
and political sensitivity suggests that there will not be a substantial
expansion in governmental interventions to limit litigants’ choice 
of forum. Judicial control of choice of forum is likely to continue and
in some areas will expand as judges are influenced by the some-
times negative effects and academic criticism of forum shopping. 
The extent of that control is likely to continue to be limited, however,

51 In English jurisprudence from the end of the 19th century until a change of direction
in a series of cases in the 1980s, forum non conveniens was treated as inapplicable
where jurisdiction was founded territorially but formed part of the criteria for deter-
mining whether in a particular case an extra-territorial jurisdiction existed. More
recently forum non conveniens has been held to be relevant in both circumstances.
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by two factors: the natural reluctance of judges to reduce their own
jurisdiction and their reluctance to be seen to be interfering in the
judicial process of other states.

If those conclusions are correct, then forum shopping by claimants
will continue and there is likely to be an increase in efforts by defend-
ants either to defend themselves from what they regard as unfair 
and inappropriate choices or, more controversially, to actively seek
to control the choice of forum themselves. This is likely to lead to
defendants increasingly taking the initiative in litigation as there is
often a first mover advantage in forum disputes. This initiative can
take a number of forms but the most common are likely to be pre-
emptive proceedings and applications for either declarations of non-
liability or attempts to restrain proceedings in another jurisdiction.

2.6.1 Pre-emptive litigation

The example which I referred to at the start, that of an aircraft manu-
factured by an American company and operated by a British com-
pany which crashed in British territorial waters, is an example of pre-
emptive litigation. The operators of the aircraft feared that the
passengers or the crew would commence proceedings in the United
States (more specifically in Texas) against the manufacturer and
against them. In an effort to forestall this they commenced proceed-
ings in England against the widows of the victims and the aircraft
manufacturer (whom we represented) in order to provide the basis
for an argument that any subsequent claims should also be deter-
mined in England as proceedings were already pending. The various
claims were subsequently settled – though the personal service of
the proceedings on the widows shortly before their first Christmas
without their deceased husbands did not aid the settlement process.



52 Airbus Industrie G.I.E. v. Patel (1999) 1 A.C. 119.
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2.6.2 Attempts to restrain foreign proceedings

An example of an attempt to restrain foreign proceedings is provided
by the consequences of the crash of an Airbus aircraft in while landing
at Bangalore in 1990.52 Among those killed or injured were two fami-
lies of Indian origin who were British citizens and lived in London.
Their dependants commenced proceedings in India against the air-
line and the airport authority and in Texas against the aircraft’s manu-
facturers. The manufacturers successfully applied to the Indian court
for an order that the claimants should only pursue their claims in
India. They then applied to the English courts for an order, in effect, to
enforce the Indian order by restraining the claimants from pursuing
the proceedings in Texas. The English court declined to make the
order, even though it considered the proceedings in Texas vexatious,
on the basis that there was no sufficient connection with England to
justify it interfering with the Texan proceedings.

The decision is interesting both as an illustration of the type of 
techniques employed by both claimants and defendants and as an
illustration of the propensity of forum disputes to generate exten-
sive (and inevitably expensive) litigation in multiple jurisdictions.

2.6.3 Pragmatic solutions

This propensity leads to the final future trend which I want to touch
on, namely the use of pragmatic solutions to problems of forum
shopping, particularly in cases involving consumers. This type of
approach can be illustrated by the consequences of the Piper Alpha
disaster. Piper Alpha was an oil production platform in the North Sea
operated by Occidental Petroleum on behalf of a consortium of oil
companies. In July 1988, an explosion and subsequent fire caused
the destruction of the platform and the loss of 167 lives. My firm
acted for Occidental Petroleum together with lawyers from Scotland
and Texas and Occidental’s own legal team.
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An early question was where claims of victims and their relatives
could be litigated, with the UK and America being obvious alterna-
tives. American levels of damages would have been far in excess of
UK levels, a fact quickly appreciated by the claimants’ lawyers. The
case could easily have developed into complex and drawn-out liti-
gation, starting with a battle over jurisdiction. However, all of the loss
of life claims were in fact settled relatively quickly on an amicable
basis at a level which, whilst well in excess of what the claimants
would have received had the matter been litigated in Scotland, was
also considerably less than would have been likely to have been
awarded in litigation in America. In other words, jurisdictional issues
are just as amenable to a commercial compromise as any other area
of doubt or dispute given the will on the part of the parties.

The case is often referred to as the earliest and certainly as the most
extensive set of settlements on a “mid-Atlantic” basis. There were
other important ingredients which allowed the claims to be resolved
without extensive litigation with the claimants. These included a very
high level of cooperation between Occidental and its liability insur-
ers. This cooperation allowed Occidental to propose a settlement
framework at a very early stage without requiring the claimants for-
mally to establish liability. It also allowed for agreement on the prin-
ciples governing the quantum of the settlement to be reached with 
the claimants’ representatives and then for individual claims to be
quantified on the basis of those principles. The approach taken to 
the victims and their lawyers was critical. The experience has led us 
to develop strategies to maximise the share of loss costs that go to 
victims by reducing the proportion that is lost in “frictional” costs
paid to lawyers. Pragmatic approaches of this type should become
increasingly common – unless insurers particularly wish to support
the legal profession. There is no reason why disputes involving
forum shopping should be a general exception to this type of
approach.
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3 Conclusions

Thus, from a practitioner’s perspective, forum shopping is neither
good nor bad. It is the inevitable consequence of the fact that litigants
faced with overlapping jurisdictions will discover, if they consider
rationally where to proceed, that each jurisdiction offers its own
advantages and disadvantages. There is no prospect that these over-
laps will be eliminated in the near future and no real prospect that the
juridical differences between jurisdictions will be eliminated. Forum
shopping will continue to form part of the legal landscape particu-
larly for defendants and their liability insurers for some time to come.

So far as concerns insurers, there are three main situations. The
more frequent are the third party or tortious claimant (whether claim-
ing against the insured or directly against the insurer); and the sec-
ond party (or contractual) claimant against the insurer. There is a
third and perhaps increasingly important category arising from sub-
rogation, in which the insurer takes the place of its insured as the
third party claimant against (in effect) another insurer.

Whatever the circumstances, insurers have to recognise that juris-
dictions are different, and insurers need to understand the differ-
ences. It is for them to decide whether to seek juridical advantages 
by pre-empting the jurisdictional choices of others. In the modern
world driven by responsibilities of managements to shareholders, 
it is unlikely that they will leave the choice to be made by default 
if the difference matters.

However, just as forum shopping should not necessarily be seen 
as disreputable, neither should it be seen as inevitable. This is partic-
ularly the case in relation to contractual disputes such as insurance
contracts and reinsurance arrangements where the parties can at 
the outset avoid issues of forum shopping by appropriate law and
jurisdiction/arbitration clauses.

The position with regard to third party claimants is more complex.
Mass and class actions give rise to strategic and tactical considera-
tions well beyond the scope of this paper.
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However, claims from those who have suffered personal injury or
bereavement arising from an accident or incident are worth dis-
cussing here. In such cases, insurers should begin by understanding
what the claimants and their lawyers really want. Many victims want
recognition that they have been hurt and an expression of regret;
many want to understand how the unwanted event came about;
some want to do what they can to prevent a repetition; and some
may, particularly if poorly treated, wish for punishment, retribution
and revenge. Of course they will wish for compensation, but for
many, at least at the outset, the level of compensation may not be the
most important issue so long as it is timely and seen to be fair.
Claimant lawyers will often aim to maximise compensation for their
clients. This will often be mainly for their clients’ benefit, but in some
cases the lawyer may be more interested in maximising his share 
of the compensation pot and setting the stage for the next case.
These various aims give rise to dynamics that need to be taken into
account.

In these cases, what often makes the biggest difference is how the
victims are dealt with. If the response of a potentially liable party is
respectful and considerate, the injured may be perfectly reasonable.
If the potentially liable parties are able to make a positive approach 
to victims, they may find an open door to resolving claims at reason-
able levels – and with minimal “frictional” or legal costs. On the other
hand, dealing with claimants in a way that is excessively legalistic or
one which shows no regret for what has occurred and displays what
appears to be arrogance and a lack of consideration almost inevitably
leads to the polarisation of victims. There is a world of difference
between the thoughtful deployment of a possible defence to jurisdic-
tion (or indeed liability) and the aggressive taking of the same points.
The former, done with care, should leave the way wide open to an
amicable compromise solution if this is desired. The latter is a partic-
ularly good way to achieve polarisation, as such points will usually
be seen as a cynical tactical ploy to delay and reduce compensation.
Victims’ initial aim, of obtaining reasonable compensation, may 
be translated into a wish for retribution. Their lawyers will rub their
hands with glee. Retribution pays lawyers well.
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Questions of choice of jurisdiction are here to stay for the foreseeable
future, but insurers do not have to enrich lawyers by aggressive use
of forum shopping. There are far more efficient dispute resolution
strategies available at least as regards personal injury victims in the
context of event-related claims. Forum shopping does not have to
mean litigation. Such points can be deployed in many ways – as the
French say, “c’est le ton qui fait la musique”. The challenge is for
insurers and their insureds to behave in a manner that reduces the
number of claims that have to be litigated in order to achieve a fair
result. That requires clear and strategic advice from lawyers who 
take account of the human dimension; and bold decision-making by
insurers. Let there be more light and less heat.

Anthony Fitzsimmons is a solicitor and partner in the interna-
tional law firm Ince & Co. He has more than 20 years’ experience 
of handling legal and commercial issues in the areas of insurance,
reinsurance and risk, typically in an international context.

Contact: Anthony.fitzsimmons@icelaw.com
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Abstract

The interaction between tort law and liability insurance is a 
complex problem that is difficult to deal with. The article provides 
a broad overview by distinguishing two approaches or models 
of the tort/insurance interface. One is the deterrence model in which
tort law takes the leading role whereas insurance is an auxiliary, 
and at times problematic, device. The alternative approach is the
compensation model in which tort law and insurance switch roles 
in order to provide optimal compensation to those in need. From
there on, it is only a small step to no-fault schemes currently 
considered in some European countries as a substitute for trad-
itional medical malpractice law.



Munich Re, Annual Liability Regimes Conference 2005

54

1 Introduction*

The relationship between tort law and liability insurance is not a
problem easily to be found in a table of contents or subject-matter
index of every decent treatise of either tort law or insurance law.
Rather, it is a topic that thrives in the sphere of oral communication,
e.g. in conversations of lawyers in the hallways of court buildings, 
in discussions between teachers and students in the classroom, 
and in arguments over tort law at conferences. Lawyers from all
branches of the profession – attorneys, judges, academics, insurance
executives – entertain certain views about the relationship between
tort law and liability insurance but very few of them get to write 
down what they think. This is not a problem in itself but for the fact
that the lack of written statements stands in the way of progress 
on the matter. The private theories flying around the room remain
untested against hard evidence or even against a standard of 
plausibility. To the extent that the views are contradictory, these 
contradictions are not discussed and thus remain unresolved.

Upon closer analysis, different “schools of thought” emerge which
approach the subject-matter from various angles and rarely 
engage in dialogue and discussion. Clearly, there are jurisdictions
where one school is more popular than the other, but there is no
close connection between the different approaches and national
legal systems.

* This paper grew out of research conducted for the European Centre of Tort and
Insurance Law (Vienna) with support by Munich Re. The full reports of contributors
from Austria, England and Wales, Germany, Italy, Sweden, Switzerland and the 
USA are published in the volume titled “Tort Law and Liability Insurance”, edited 
by G. Wagner (2005). 
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2 The deterrence model

2.1 General

Under the traditional approach to the subject, which is dominant in
the German-speaking countries of Europe, the insurance issue is
thought to be a problem for the lawmakers, not for the courts.53 The
tort system itself should be operated independently of the insurance
aspect. Decisions on liability issues are to be taken regardless of the
fact of the defendant being covered by an insurance policy. In short,
the liability issue is to be kept separate from and independent of the
insurance issue.

Interestingly, the modern economic approach to law works to 
reinforce the traditional model. Economic analysis of law has con-
tributed to a revival of this view as its focus is the deterrence 
function of tort law, rather than its properties as a compensation
mechanism.54 This should hardly come as a surprise since the eco-
nomic approach rests on the assumption that legal rules influence
the behaviour of actors, and that the rules of tort law in particular 
provide potential tortfeasors and victims with incentives to take 
efficient precautions against harm. Therefore, it too places tort law
first and supports the principle of separateness of tort law and 
liability insurance. The fact that the tortfeasor is covered by insurance
in itself is no justification for imposing liability. Thus, law and eco-
nomics may serve as a background theory of traditional perspectives
on the interface of tort law and liability insurance.

53 Fenyves, A. and Rubin, D. (2005) ’Tort Liability and Insurance: Country Report 
Austria’, in G. Wagner (ed.) Tort Law and Liability Insurance, Wien/New York:
Springer, pp. 6–48; Wagner (2005, no. 1 seq. 5).

54 Faure, M.G. (2005) ’The View from Law and Economics’, in G. Wagner (ed.) 
Tort Law and Liability Insurance, Wien/New York: Springer, pp. 245–280., no.3; Ulen,
T.S. (2005) ’The View from abroad: Tort Law and Liability Insurance in the United
States’ in G. Wagner (ed.) Tort Law and Liability Insurance, Wien/New York: 
Springer, pp. 212–244, no. 49 seq.



Munich Re, Annual Liability Regimes Conference 2005

56

2.2 Insurance and incentives to take care

In the tradition of civil law, delict is the sister of crime, and tort law,
like criminal law, serves a deterrence function, in addition to compen-
sating victims. From the law and economics perspective, liability
insurance is more of a problem than a solution. The shifting of the
costs of harm from tortfeasors to insurance companies and from
there on to the public at large obviously destroys the incentives tort
law generates.55 The potential tortfeasor relaxes in his efforts to take
due care in order to avoid harm and succumbs to the sweet sirens of
moral hazard. In this sense, insurance is anathema to a concept of
tort law geared towards the production of incentives for efficient
behaviour.

2.3 Benefits of insurance

The economic analysis of tort law does not discard insurance alto-
gether, of course. Insurance is a valuable tool to increase the welfare
of risk-averse actors by transferring the risk of crushing liability to 
an insurance company. There, it is pooled with other similar but non-
cumulative risks such that the uncertainties cancel each other out. 
In this sense, the risk disappears in the hands of the insurance com-
pany by becoming an actuarial certainty. For the risk-averse actor
insurance transforms the threat of an uncertain, large loss into the
certainty of a constant stream of relatively small premium payments.
These benefits of insurance have to be compared with its costs in
terms of a lower level of care as a consequence of moral hazard.

2.4 Containing moral hazard

Fortunately for the law of torts, insurance companies doing business
in the area of liability insurance have an incentive to contain moral
hazard on the part of their clients. The relaxation of precautionary
measures by the insured leads to more numerous and more severe
accidents, which in turn cause the payments of the insurance com-
pany to rise. Within a competitive market, insurance companies will
work hard to control their compensation payments in order to keep

55 Faure (2005, nos. 12 et seq., 84 et seq.).
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the premiums low and to attract more business. There are several
instruments available to an insurance company to counteract the
effects of moral hazard. Two different sets of instruments are to be
distinguished.56

One course of action available to insurance companies is to monitor
the behaviour of the insured in order to adapt the premium immedi-
ately once the insured relaxes his safety measures. If seamless moni-
toring were possible, the insurance company would always charge 
a premium which fully reflected the accident risks run by its client.
The insured, in turn, would take efficient precautions against harm
because any deviation from the efficient standard would trigger a rise
in the insurance premium greater than the cost savings obtained by
economising on the side of safety measures. A second-best solution
is to adapt the insurance premium after the fact, i.e. after the acci-
dent, by means of a bonus/malus-scheme.

Of course, seamless monitoring of the insured by the insurance 
company is not possible and even to the extent that monitoring is
possible, it is not even desirable because monitoring is not costless
either. Therefore, insurance companies have developed a second
device to control moral hazard, and that is to limit the insurance
cover and to leave parts of the risk of liability lying where it was
before conclusion of the contract for insurance, i.e. within the lap of
the insured. Pertinent examples are caps on the insurance cover,
deductibles and various sorts of exclusions such as the exclusion 
of damage caused intentionally.57

In spite of these options, insurance remains a double-edged sword
for the economic analysis of tort law. Along with the impossibility 
of restoring the incentives generated by the threat of being held fully
liable personally with the help of caps, exclusions and like measures,
a major problem is that insurance markets do not work perfectly
either, as many insurers are reluctant to employ sophisticated tech-
niques of risk-rating in favour of lumping together in one pool large
numbers of risks of very different degrees.58

56 Ibid., nos.86 et seq. 
57 Ibid., no.87.
58 Ibid., nos.13 et seq.
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2.5 Exceptions

It is only in special areas that the principle of separateness is set 
aside and it is openly admitted that the availability of an insurance
cover does have an impact on the determination of liability in the 
first place. These areas are:

– Liability in equity
– Damages for pain and suffering
– Privileges and immunities
– Implied agreements to exclude or limit delictual liability

In these situations, courts in most of the “traditionalist” jurisdictions
tend to take liability insurance into account.59 May these exceptions
be explained on the basis of a law and economics approach? The
answer is in the affirmative. In the case of liability in equity it makes
perfect sense to fix liability with the superior risk bearer where the
tortfeasor lacked the capacity to act rationally and to adjust his own
actions accordingly. Where deterrence is unattainable, the next goal
to pursue is an efficient allocation of risk.

The setting aside of legal privileges and the reluctance to imply 
contractual exclusions of liability where the tortfeasor is covered by
insurance are phenomena which are more difficult to explain and 
justify. The rationale of the rule prevalent in many legal systems 
surveyed seems to be that the purpose both of legal privileges and 
of implied contractual agreements is to protect potential tortfeasors
against ruinous liabilities, and not to benefit an insurance company
which collected a premium in return for accepting the risk. This 
argument neglects the fact that the premium the insured would have
to pay would be lower if privileges were enforced in the face of 
insurance, or rather, to the benefit of insurance companies. On the
other hand, it may be doubted whether this reduction would be 
significant enough to justify enforcement of a legal privilege.

59 Wagner (2005, no. 5, 34, 57, 59 seq., 62 seq.) with further references.
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3 The compensation model

3.1 Placing insurance in the front seat

The compensation model uses tort law in tandem with liability insur-
ance as a mechanism to provide victims of accidents with adequate
compensation of their losses and to distribute the costs incurred
among society at large. In such a world, the tort/insurance device is
something like a market-type substitute for public compensation
schemes which dominate the practice of personal injury compensa-
tion all across Europe. From this point of view, the relationship
between tort and insurance is turned upside down, as liability insur-
ance takes priority over liability in tort. Whereas the traditional prin-
ciple of separateness places tort law first, in the sense that liability in
tort must be established on its own turf and regardless of insurance
coverage, the alternative approach is to look for insurance first and
then to fix liability with those actors who have contracted for insur-
ance coverage. In such a world, lawmakers are free to resort to the
tort/insurance tandem in order to funnel compensation to the needy
by, firstly, making insurance mandatory for a specific class of actors
and, secondly, attaching strict liability to activities carried out by 
policyholders. Here, liability is little more than a conduit for connect-
ing victims with an insurance pool.

Such a reversal of the roles of tort law and liability insurance is a 
pervasive feature of Scandinavian compensation systems.60 The pro-
motion of insurance to the front seat is based on a fundamentally 
different view of the functions of tort law. The two masterminds of
Scandinavian tort law in the second half of the 20th century, Strahl
and Hellner, “did not believe in the idea of prevention”.61 According
to them, the main objective of tort law is – or should be – the protec-
tion of victims. Achieving the ultimate goal of optimal protection of
victims requires to move the law of torts towards the principle of

60 Dufwa, B.W. (2005) ’Liability in Tort and Liability Insurance: Sweden’, in G. Wagner
(ed.) Tort Law and Liability Insurance, Wien/New York: Springer, pp. 153–178
nos. 2 seq.

61 Ibid., no. 5.
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strict liability, and to supplement strict liability with liability insur-
ance. Under this approach, the insurance company is the ultimate
risk bearer who will then distribute the costs incurred by compensat-
ing the victim among the pool of policyholders. To the extent that
insurance is mandatory or is bought by most enterprises and citizens
on a voluntary basis, the risk is spread among the general public. 
The liability of the policyholder is nothing more than an intermediate
albeit necessary step, in order to trigger the obligation of the insur-
ance company and then to shift the costs on to society at large.62

3.2 Generous compensation of personal injury

The change of perspective has important consequences for the
design of liability rules. As far as negligence liability is concerned, 
the standard of care should vary in accordance with the insurance
status of the tortfeasor. If he carries liability insurance, the standard
should be strict; if he does not, the standard should be lenient.63 

The view of tort law as a key for allowing victims access to insurance
funds explains the generosity of Scandinavian tort law in the area 
of contributory negligence.64 In cases of personal injury, compen-
sation will not be reduced if the victim behaved carelessly himself
and thereby contributed to the causes of the accident. It is only 
if the victim acted intentionally or with gross negligence that his 
contribution will be taken into account.

3.3 No compensation for damage to property

In Scandinavia, the dominance of liability insurance in the way just
described is limited to the field of personal injuries. Property damage
is governed by another principle which is at once antagonistic and
similar to the one followed in the area of personal injury compensa-
tion.65 In the area of personal injuries, it is the policy of Swedish law

62 See also Lewis, R. (2005) ’The Relationship Between Tort Law and Insurance in 
England and Wales’ in G. Wagner (ed.) Tort Law and Liability Insurance, Wien/
New York: Springer, pp. 49–90, no. 27.

63 Dufwa (2005, nos. 42 et seq.).

64 Ibid., nos. 56 et seq.
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to ultimately shift the costs of compensation to liability insurers. 
With regard to damage to property, the policy is that these losses
should best be dealt with through first-party insurance taken out 
by the victim.

This objective explains the reluctance of Swedish law to grant com-
pensation for property damage under ordinary tort law rules. In
this context, the standard of care against which the behaviour of the
tortfeasor is compared is lenient, whereas the standard imposed
upon the victim is strict. Again, the concepts of negligence and of
contributory negligence are employed in order to achieve the ob-
jective that the costs of property damage are ultimately borne by 
private insurance companies. In some cases, Swedish courts have
even come close to embracing the principle that the failure to take
out first-party insurance in itself constitutes contributory negligence.66

3.4 The (limited) functions of tort law

Taken together, both branches of the compensation model rest on
one and the same principle, i.e. that the costs of damage should be
shifted to an insurance carrier. It is only in the kinds of insurance 
coverage that the compensation systems for personal injury and for
property damage differ. In the former case, the appropriate mechan-
ism is thought to be liability insurance; in the latter case, first-party
insurance is preferred. This divergence explains why tort law has an
important role to play in the area of personal injury compensation,
but not as far as property damage is concerned. In the former case 
it is needed to provide a link between the victim and his need for
compensation and the insurance carrier administering the funds col-
lected from the pool of premium payers. Within the area of property
damage even this auxiliary function is moot. All that is needed here 
is a rule throwing out claims for compensation brought by individ-
uals as uninsured victims of property damage. Here, the sole function
of tort law may be to provide a legal basis for some sort of settle-
ment between the first-party insurer and the liability insurer.

65 Ibid., nos. 60 et seq.

66 Ibid., no. 74.
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4 Discussion

4.1 Historical developments

A first point to note is that there have been massive fluctuations in
the esteem the two models have been held in, both within the com-
munity of scholars and within the political arena. During the late
1960s and the 1970s, the prevalent mood inside and outside acade-
mia tended to favour the compensation model. It is no accident that
these decades saw the crest of the welfare state in Western Europe. 
It was a time of peace after the destructions and horrors of the 
Second World War, of dramatic increases in overall production and 
welfare, and a time that generated the proverbial baby boom which
had caused the population to boost. It seemed that the democratic
promise of freedom, security and prosperity for everyone in society
was about to be honoured or its fulfilment at least within reach. The
ultimate guarantor of these promises was the State with its various
programmes of social security churning out benefits to the needy. 
All across Europe, massive bureaucracies were established in order 
to run public healthcare and pension systems, either in the form of 
a public service or in the form of social insurance.

Within such an environment, private insurance looked much like a
substitute for social insurance and tort law as a somewhat clumsy
sibling of the social security system. This view of the cathedral lay at
the heart of the no-fault movement to be dealt with subsequently.67

Within the present context, it bears emphasising that there is no deep
gap between no-fault schemes and the compensation model, which
uses tort law as a conduit towards insurance funds. With a grain of
exaggeration it may even be maintained that the compensation
model, as it has been implemented in Scandinavia, amounts to a no-
fault scheme in the guise of private law institutions such as tort and
liability insurance. The belief underlying such a quasi-no-fault system
may be summarised in two propositions: One is a deep scepticism
towards the deterrent function of tort law. The other is the belief in

67 See below the section entitled “No-Fault Schemes: Doing Away with Tort Law?”.
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the benefits of insurance in the sense that the best state of the world
would be one where every risk was insured – be it liability insurance
or first-party insurance.

In spite of the existence of political disagreement, it should be noted
that, today, the welfare state in the European style has approached its
limits and has even moved beyond those limits. Everywhere, govern-
ments grapple with the financial burden imposed on them through
inflated welfare systems in need of ever more funding. It is highly
unlikely that we will see further expansions of the welfare state
within the near future. The compensation model, which regards lia-
bility in tort as a mere conduit to shift accident costs from victims to
insurance companies, has been linked intellectually to the rise of the
welfare state – and it may also be tied to its decline. The fact that the
law and economics movement appeared on the academic scene just
at the time when welfarist theories peaked is remarkable and perhaps
no accident. Law and economics set the intellectual scene for a roll-
back of the welfare state in general and for a rehabilitation of the tra-
ditional functions of tort law in particular. In addition, liability insur-
ance lost its privileged role and turned into a problematic institution,
in fear of destroying the benefits that tort law created in the first
place.

Mere observations of the ebb and flow of political moods, public
opinion and academic theories do not provide a substantive argu-
ment in favour of or against certain institutional arrangements. 
The re-discovery of the deterrent effect of tort law by law and eco-
nomics does nothing to prove that this effect actually exists. For 
obvious reasons it is impossible to embark on this fundamental issue
here and to provide an answer to one of the eternal questions of 
tort law. In spite of trying the impossible a few specific comments 
will be made.
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4.2 Incentives to take care and incentives to insure

Looked at from the outside, it appears that the compensation model
prevailing in Scandinavia is rather selective in accepting or denying
the influence of tort law on the behaviour of potential tortfeasors 
and potential victims. On the one hand, little faith is placed in the
deterrent function of tort law, i.e. the suggestion that the design of
liability rules and their administration by the courts has an influence
on the behaviour of potential tortfeasors, inducing them to take
care.68 On the other hand, potential tortfeasors and victims are
expected to contract for an insurance cover, be it third- or first-party
insurance. But if one does not believe that liability rules exert an
influence on the behaviour of citizens, why then would one expect
those citizens to buy insurance? Of course, one could reply that a 
risk-averse individual cares a lot about accident losses but only as
long as these losses are not insured. Once the insurance cover is in
place, the attitude towards liability changes and becomes one of
indifference. This reasoning has a lot of truth to it but it brings the 
discussion back to the issue of moral hazard.69 If the above descrip-
tion paints an accurate picture of the behaviour of potential tortfea-
sors, then liability insurance is a problematic institution indeed. Fur-
thermore, it is in desperate need of risk-management mechanisms 
in order to restore some portion of the deterrent effect of tort law.

The same contradiction may be observed in the area of damage to
property where the contributory negligence defence may be based
on a failure to buy first-party insurance. The denial of liability for
property damage would be the threat used to induce the procure-
ment of first-party insurance. Again, the desired effect will only
materialise if the victim is sensitive to economic incentives. In sum,
the proposition that the incentive effects of tort law are strong
enough to induce potential tortfeasors and potential victims to take
out insurance but not strong enough to induce them to take (more)
care is implausible.

68 Dufwa (2005, no. 5), explaining the dominant view in Scandinavia.

69 See supra,“The Deterrence Model”, the part entitled “Containing Moral Hazard”.
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4.3 Intentional torts and gross negligence

In a world where every loss is covered either by first-party insurance
or by the tandem of tort law and liability insurance, nobody would 
be held accountable for the consequences of his or her actions. It is
very hard to believe that such an institutional setting would not
adversely affect the behaviour of potential tortfeasors and victims.
Thus even those legal systems that embraced the compensation
model cared to exclude intentional or grossly negligent wrongdoing
from the insurance regime. Under Swedish law, even claims for 
compensation of personal injuries are to be reduced if the victim
caused the accident intentionally or acted with gross negligence.70

In cases of serious misbehaviour, the incentive effects of tort law are
obviously regarded as indispensable. But if the threat of being held
liable to pay damages is strong enough to deter intentional wrongs
and gross negligence, why should it not deter simple negligence 
likewise, i.e. provide incentives to take care?

This criticism might be rebuked by pointing to the various mech-
anisms available to insurance carriers to contain moral hazard. But
again, if the incentive effects of these measures – bonus/malus
schemes, deductibles, experience rating – are conceded, how can 
the incentive effects of negligence liability be denied? After all, 
what these measures do is nothing else than restoring, in part at
least, the incentive effects of liability in tort, i.e. the same effects 
that insurance destroyed in the first place.

4.4 Balancing the two models

Up to this point, much criticism has been directed at the compen-
sation model. The recurrent theme of this criticism is that a legal 
system which is aiming at comprehensive insurance coverage for 
all kinds of losses underestimates the incentive effects of tort law 
and undermines the individual’s sense of responsibility for the con-
sequences of his or her actions. This argument certainly has merit 
but it may carry less weight than theoretical reasoning suggests.

70 Dufwa (2005, no. 56).
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Without having looked into any empirical studies, it might be sug-
gested that Sweden and other countries following the compensation
model are not wrought with an exceptionally high number of acci-
dents. Obviously, the incentive effects of comprehensive insurance
are not so severe that potential tortfeasors and victims relax com-
pletely and abandon the duty to take care altogether. As a matter of
fact, some interest in precautions is likely to remain alive. How may
this outcome be explained? One explanation has already been men-
tioned, i.e. the fact that insurance companies operating in a com-
petitive market will work to restore as much as possible of the incen-
tives generated by liability regimes with the help of measures like
bonus/malus-schemes, deductibles and the like.71 Another point 
to note is that in many areas of modern tort law, injury of another 
person carries with it injury to the tortfeasor himself. Automobile
accidents are the best and most important example. In modern 
traffic, it is almost impossible to endanger somebody else without
putting one’s own bodily integrity and personal property on the line
as well. Since every individual has an inborn instinct to avoid colli-
sions and bodily harm in general, care will be taken in order to pre-
vent accidents, not in an attempt to fend off liability costs but out 
of concern for one’s own well-being.72 How strongly these self-regard-
ing incentives to take care play out in a given case depends on the
particular type of accident under consideration. In the area of motor
traffic, the self-regarding incentives will be particularly strong with
respect to collisions involving other motor cars as these accidents
typically entail symmetric risks of injury to both parties. Things
change with accidents involving pedestrians or bicycle riders. Here
one would not like to count solely on the interest to avoid harm to
oneself but provide the driver with incentives to also avoid harm 
to the interests of others who are particularly vulnerable. Products
liability and medical malpractice are again entirely different from
road traffic accidents. In these areas, misbehaviour on the part of the
manufacturer or doctor does not create any risk of injury to himself
but the risk is solely directed towards others. Thus, the interest in

71 See fn. 69.

72 Dewees, H., Duff, D. and Trebilcock, M. (1996) Exploring the Domain of Accident Law,
New York/Oxford, Oxford University Press, p. 16.
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avoiding harm to oneself does nothing to induce potential injurers 
to take care. In sum, it would be highly surprising if there were no
downside at all to a legal system that aims at shielding the individual
from having to confront the consequences of its own actions. In a
world where both the personal injury and the damage to property
branches of tort law are subordinated to comprehensive schemes of
first- and third-party insurance, nobody will be held accountable for
the damages caused. If that is the state of affairs, why should any-
one care to avoid losses in the first place? Why should a hunter be
careful with his shots even where he has positive knowledge of the
fact that fellow hunters are moving in the line of fire? Why should 
students playing football close to residential homes be careful about
smashing a window?

5 No-fault schemes: Doing away with tort law?

5.1 Introduction

If the compensation model uses the combination of tort law and 
liability insurance as a substitute of social insurance schemes, 
no-fault programmes go one step further in that they actually replace
this combination with a system of first-party insurance. Whether 
the first-party insurance system is itself a public entity like the car-
riers of social insurance or rather a framework for a market of private
insurance companies is of secondary importance only. Regardless 
of whether one or the other solution is adopted, the essential feature
of no-fault schemes is the abolition of liability in tort and of its insur-
ance in favour of direct insurance of victims against losses. The 
shift towards no-fault accident insurance schemes is not one for the
courts to make but requires comprehensive actions by legislators.73

However, the basic normative issues of no-fault liability are more or
less the same as the ones raised in a study of the relationship
between tort law and liability insurance. The same notions of victim

73 On the introduction of no-fault in the area of medical accidents see the volume 
of Dute, J., Faure, M.G. and Koziol, H. (eds.) (2004) No-Fault Compensation in the
Health Care Sector, Wien/New York: Springer.
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protection and loss-spreading that underlie the compensation 
model also lie at the heart of the various no-fault schemes that were
proposed over the last fifty years.

5.2 A short history of no-fault

Beginning in the 1950s the idea of abolishing the tort system alto-
gether in favour of private or social first-party insurance gained 
support, particularly with regard to motor accidents. With the excep-
tion of New Zealand no country has implemented a comprehensive
scheme of first-party insurance for personal injury,74 but many 
North-American jurisdictions have adopted more modest versions 
of it which at least provide basic protection of the traffic victim on 
a no-fault basis. No-fault schemes rest on the same assumptions as
the compensation model discussed above. The combination of tort
law and liability insurance is discredited for its inability to funnel
compensation to every victim who needs it.

In the area of medical liability for example, liability is contingent on
malpractice, and only those victims who succeed in proving malprac-
tice are allowed to collect. Patient insurance schemes try to go further
in dispensing with the fault requirement and instead merely demand
proof of iatrogenic injury.75 On the other hand, the concern with
deterrence is played down. In reality, it is said, people do not think
about liability issues before they act. If doctors, for instance, are
deterred from careless behaviour, it is out of concern for their repu-
tation, both among their peers and among potential clients, and not
because of the threat of being held liable for the damage caused.
These assumptions underlie the Swedish scheme of first-party

74 Harris, D.R. (1974) ’Accident Compensation in New Zealand: A Comprehensive
Insurance System’, Modern Law Review 37, p. 361; Mahoney, R. (1992) 
’New Zealand’s Accident Compensation Scheme: A Reassessment’, American 
Journal of Comparative Law 40, p. 159.

75 For an overview see Dewees et al. (1996, p. 139 et seq).; Wendel, L. (2004) 
’Compensation in the Swedish Health Care Sector’ in J. Dute, M.G. Faure, H. Koziol
(eds.) No-Fault Compensation in the Health Care Sector, Wien/New York Springer,
pp. 367–391, nos. 28 et seq.
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patient insurance that has replaced tort law in the medical malprac-
tice area.76

Over recent years, however, the once powerful no-fault movement
has lost much support. In the United States, no fault saw its crest in
1976 and has declined since, with several states repealing their
already modest (“add-on”) no-fault schemes.77 New Zealand, which
is still the most prominent example of a broad substitution of a no-
fault insurance system for the combination of tort liability and third-
party insurance, has run into considerable difficulties with regard to
the financing of the scheme.78 Likewise, in many European countries
public opinion has turned away from collectivistic solutions in the
tradition of the welfare state. Together with the proliferation of scep-
ticism vis-à-vis the ever greater expansion of social insurance the
attractiveness of no-fault schemes has suffered, even if they were
organized within a market framework. Within academia, prominent
supporters of a wholesale shift towards first-party insurance like
Patrick Atiyah have defected from the flag.79

Switzerland quite recently considered the option of either reforming
the law of tort or of switching to a system of insurance with respect 
to personal injury compensation, and opted in favour of tort law.80

The major argument was that an insurance solution, in pure form,
would sacrifice the deterrent effect generated by liability rules, and
that any attempts to restore incentives to take care through a system
of administrative fines or risk-rated premiums would compromise

76 Oldertz, C. (1986) ’Security Insurance, Patient Insurance, and Pharmaceutical 
Insurance in Sweden’, American Journal of Comparative Law 34, p. 635.

77 Ulen (2005, no. 29).

78 Mahoney (1992, pp. 168 et seq).

79 Atiyah, P. (1997) The Damages Lottery, Oxford: Hart Publishing, p. 183.

80 Brulhart, V., Chappuis, G., de Maddalena, U., Waldmeier, J. and Weber, S. (2005)
“Country Report Switzerland”, in G. Wagner (ed.) Tort Law and Liability Insurance,
Wien/New York: Springer, pp. 179–205, nos. 3 et seq.
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whatever savings in terms of administrative costs the switch to an
insurance system promises.81 Currently, only the introduction of a
no-fault scheme in the area of medical malpractice is on the agenda.
In Austria and in Switzerland, this discussion has already left acade-
mia and reached the political sphere.82

5.3 Problems of no-fault

5.3.1 Deterrence

This is not the place to discuss in detail the advantages and disadvan-
tages of no-fault schemes.83 The heart of the critique launched
against first-party schemes is of course the same as in the case of a
refocusing of tort law on compensation and insurance discussed
above, i.e. substandard deterrence. If every victim of personal injury
is compensated out of public funds with the person responsible
going scot-free, why should anybody take costly measures of precau-
tion aimed at avoiding the harm? The counter argument of the pro-
ponents of no-fault schemes is a general denial of the deterrence ef-
fect of tort law, combined with the contention that deterrence should
not be left to the haphazard workings of the tort system but instead
be taken care of by criminal or administrative law.84 It will readily be
accepted that the deterrence effect of tort law is not a perfect one,
and that the economic models suggesting other wise lose some of
their explanatory force once they are transferred to the real world.

81 Ibid., no. 3.

82 Fenyves and Rubin (2005, nos. 4 et seq.); Brulhart et al. (2005, nos. 100 et seq.).

83 A recent and comprehensive study favourable of no-fault schemes is the book
Dewees et al. (1996); a comprehensive survey of no-fault schemes and proposals in
the area of medical malpractice is presented in Dute et al. (2004); for my own – scep-
tical – views of the matter see Wagner, G. (2003) ’Grundstrukturen des Europäischen
Deliktsrechts’, in R. Zimmermann (ed.) Grundstrukturen des Europäischen Delikts-
rechts, Baden-Baden: Nomos Verlagsgesellschaft, pp. 328 et seq.; cf. also Burrows,
A. (1998) Understanding the Law of Obligations, Oxford: Hart Publishing, p. 120.

84 Sugarman, S.D. (1989) Doing Away with Personal Injury Law: New Compensation
anisms for Victims, Consumers and Business, Westport, CT: Greenwood Publishing,
p. 1 seq; Cane, P. (1999) Atiyah’s Accidents, Compensation and the Law, 6th ed, 
London: Butterworths, p. 361 seq.
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However, it would be wrong to maintain that the threat of liability has
no deterrent effect at all as such a contention would entail the
assumption that people behave irrationally.

One would also like to ask why the proponents of no-fault believe in
the incentive effects of administrative sanctions while at the same
time they reject the notion that the sanctions imposed by tort law
might influence the behaviour of actors in a beneficial way. If some-
one is responsive to an administrative fine of, say €200, he is likely to
respond to a tort judgment in an amount of €2000 as well. In fact, a
recent American/Canadian study has shown that no-fault plans only
work satisfactorily in terms of deterrence if the premiums paid are
carefully risk-rated.85 This condition is at once crucial and rarely
borne out in reality as in most practical examples, premiums are not
risk-rated but flat. The explanation for this disappointing state of
affairs may not only be the influence of interest groups but also the
high costs of calculating premiums adequately reflecting each risk
insured. If this is done with the necessary diligence and precision,
much of the cost that the introduction of the no-fault regime was
meant to save will come back.

5.3.2 Administrative costs

One would also like to question the assumption that a no-fault
scheme would economise on administrative costs. Assuming that
such a system were introduced to replace medical malpractice, the
task would remain to separate the cases of iatrogenic disease (i.e.
situations where the adverse condition of the patient was caused by
the intervention of doctors and hospitals that committed a sort of
“mistake”), from other situations where the condition of the patient
is deteriorating for “natural” reasons.86 In the same vein, the most
problematic issue in medical malpractice litigation usually is causa-
tion and not negligence, i.e. even where negligence may easily be

85 Dewees et al. (1996, pp. 22 et seq., p. 26, p. 427).

86 Supra fn. 79.
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established, causation often remains opaque.87 Thus, an investi-
gation of each particular case is inevitable anyway, and it is hard to
see how this effort could be significantly less extensive and costly 
as the investigation of a case within a medical malpractice suit.

5.3.3 Compensation

Finally, it is a misunderstanding to think that the primary goal of tort
law is to compensate victims in the sense of extending help to those
people in need of support, regardless of where this need comes from
and who bears responsibility for it. This misunderstanding seems to
have been born at the moment where scholars started to compare
the financial needs of a victim of a traffic accident which had been
caused through the fault of another and the condition of another vic-
tim, having sustained the same injuries but without being able to
blame another driver for them. The former victim receives full com-
pensation, the latter walks away with nothing. An unjust result? This
question could be asked and answered in the affirmative only
because the inquiry was limited to these two classes of victims. If one
looks instead at the whole class of people sustaining personal injury
for whatever reason or cause, matters change dramatically. Through-
out the western world, most traumatic injuries are contracted within
the confines of the home or garden. The whole array of personal
suffering also includes non-traumatic diseases, only part of which
have or may have human-made causes. How many people suffer
from congenital diseases during their whole lifetime, how many suf-
fer from poor health, without any human factor playing a significant
role? Nobody has ever tried to discredit tort law for its failure to pro-
vide these “victims” with compensation. But in what sense is a per-
son suffering from a congenital disease different from the victim of 
a traffic accident that was caused by an act of God? If there is no dif-
ference in terms of need, then it becomes immediately clear that tort

87 Simanowitz, A. (1995) ’Law Reform and Medical Negligence Litigation: The UK Posi-
tion’, in S. McLean (ed.) Law Reform and Medical Injury Litigation, Dartmouth: Ash-
gate Stapleton, J. (1986) Disease and the Compensation Debate, Oxford: Clarendon
Press, p. 137.

88 Stapleton (1986, pp. 142 et seq., pp. 150 et seq.).
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law was never meant as an instrument to provide help to the needy.
Victim compensation in the broad and comprehensive sense of com-
ing to the help of those people who need assistance simply lies
beyond the reach of tort law, however designed.

It was Jane Stapleton who asked the indeed central question as to
why victims of accidents should fare any better than victims of dis-
ease, in that only the former group is allowed to collect damages
from an insurance carrier whereas the ill are relegated to whatever
social security benefits are available.88 From a European perspective,
one might add the observation that on this continent comprehensive
protection against personal injury as well as against disease is sup-
plied already, if only under the guise of the social security system, i.e.
through the social health insurance schemes. Of course, these sys-
tems do not operate on the basis of full compensation of all losses,
pecuniary or non-pecuniary, but this is precisely the level of compen-
sation that the proposed no-fault schemes would be providing as
well.89 As a consequence, those victims which now receive full com-
pensation for pecuniary and non-pecuniary losses via the tort system
would fare worse under no-fault, and those victims, now receiving
nothing out of the tort system would fare hardly better as they would
only be moved from one branch of the social security system – health-
care – to another one – the no-fault insurance vehicle for traffic acci-
dent victims or victims of iatrogenic injuries.90 Under present condi-
tions it is highly unlikely that the benefits obtainable from a no-fault
insurance vehicle would be substantially higher than the compara-
tively modest benefits available under the various social insurance
programmes. All over Europe, social insurance schemes undergo a
period of retrenchment. The partial rollback of the welfare state is no
accident of history but caused by serious practical problems. If the

89 Cane (1999, pp. 420).

90 Cf. Wendel (2004, no. 89): “Since it is unlikely that a mandatory insurance system
like the Swedish one could ever provide any considerable amount of compensation
as is the case in some countries where cases concerning medical liability are settled
in courts according to tort law, it must be combined with an extensive social security
system.” But why are patients suffering from iatrogenic injury treated any differ-
ently from other patients who suffer from injuries caused by their fall from a tree or
household ladder?



Munich Re, Annual Liability Regimes Conference 2005

74

91 Ulen, T.S. (2005) in G. Wagner (ed.), no. 29 note 25.

92 Enacted as Title f of the ’Air Transportation Safety and System Stabilization Act’; 
cf. Robert L. Rabin, ’Indeterminate Future Harm in the Context of September 11’,
(2002) 88 Va. L. Rev. 1831; idem, ’The September 11th Victim Compensation Fund: 
A Circumscribed Response or an Auspicious Model?’, (2003) 53 DePaul L. Rev. 769.

experience of the European nations proves any thing it is the fact that
generous welfare schemes are impossible to maintain for long as
these systems are exploited by everyone having a stake in it, from the
public authorities running such systems, the doctors and hospitals
retrieving their incomes from it to the patients and victims seeking
access to the funds.

5.3.4 Conclusion and perspectives

Although Thomas Ulen once remarked that “no-fault never seems to
remain dead but repeatedly rises, ghoul-like, from the grave to walk
the earth anew”,91 the combination of tort law and liability insurance
lies in a much safer harbour today than 30 years ago. Its replacement
by a comprehensive scheme of first-party insurance within the fore-
seeable future in any European jurisdiction is highly unlikely.

However, the collectivisation of liability to the benefit of both victims
and tortfeasors might continue to play a role in cases of major catas-
trophes, if only on an ad-hoc basis. ’The September 11th Victim Com-
pensation Fund’ established after the terrorist attacks on the World
Trade Center provides a good example although its major character-
istics make it appear more like an outlyer than a new standard.92 The
fund combines the low thresholds for liability typical of no-fault plans
with the full compensation principle typical of tort remedies. Such a
combination may readily be explained by the extraordinary shock,
outrage and compassion that followed September 11th but, in this
regard, history will not repeat itself. In the future, we will still see ad-
hoc funds being set up in order to provide compensation to those
suffering from the consequences of major natural or human-made
catastrophes but the level of compensation will never again match
the full-compensation-principle of the September 11th Victim Com-
pensation Fund.
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Abstract

To what extent does the institution of insurance influence a system 
of compensation for personal injury? On the one hand, some aca-
demics have suggested that insurance has been no more than a
“makeweight” argument in the development of tort liability. On the
other hand, others have claimed that insurance has had a substantial
effect, even if this is often hidden or not discussed openly. This 
article lends support to one side of the debate by describing the 
enormous importance of insurers to personal injury litigation in the
United Kingdom. It argues that all cases, in their wider context, 
have been affected by the practices of insurance companies. This 
is the case even though insurance is rarely mentioned by judges 
and largely ignored by textbooks on tort law. Insurers provide the
lifeblood of the system.

The article examines statistics relating to the number of tort claims
brought each year and it notes the extent of insurer involvement. 
As the paymasters of the system, insurers not only compensate
claimants but also fund the cost of legal representation, often for
both sides. Insurers have reduced their use of defence lawyers and
the extent that they institute formal legal proceedings. However, 
it is their bureaucracy which determines whether, when and for how
much claims are settled, and it is their offices, rather than courts of
law, that are the key places for tort in practice. The scope for com-
pensating those injured very much depends upon the incidence 
of insurance protection, and the amount of damages paid can only 
be understood against the insurance background. Finally, the article
considers the influence of insurers upon potential changes in the 
law. The importance of insurers ought not to be underestimated:
without insurance, the system of compensation for personal injury
would have collapsed long ago.
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1 Introduction

This article summarises the structural importance of insurers to the
system of compensation for personal injury in the UK. It is part of a
much wider study of the relationship between the rules of tort law, 
on the one hand, and the availability of insurance, on the other.93

It has been argued that judges appear more ready to impose liability
when insurance enables the cost of compensation to be more widely
distributed.94 Tort rules are said to have been developed in favour 
of claimants, at least in situations where they have been less able 
to protect themselves by taking out their own first party insurance.
Others have denied that there is any consistent pattern in the law
which reflects such a close relationship with insurance.95 However,
here it is argued that the overall influence of insurers upon the 
system makes it difficult to view any tort case in isolation: each and
every case is affected, no matter whether determined in court or 
out of it. The detailed rules of tort are not examined here.96 Instead 
we concentrate upon the institutional context within which tort 
law is practised and insurance functions in the UK. How important 
are insurers to the litigation system and in what ways do they in-
fluence it?

93 Lewis, R. (2005) “The Relationship between Tort Law and Insurance in England 
and Wales” in G. Wagner (ed) Tort Law and Liability Insurance, Vienna: Springer, 
pp. 47–85.

94 For example, Fleming, J. (1948) “Accident Liability Reconsidered: The Impact of 
Liability Insurance”, Yale Law Journal 57: 549–551; Davies, M. (1989) “The End 
of the Affair: Duty of Care and Liability Insurance”, Legal Studies 9:67; and Morgan,
J. (2004) “Tort, Insurance and Incoherence”, Modern Law Review 67: 384–392.

95 Stapleton, J. (1995) “Tort, Insurance and Ideology”, Modern Law Review 58: 820;
similarly, Prosser, W. L. (1971) Law of Torts, 4th ed , St Paul, MN: West Publishing
Co., p. 547: “A dispassionate observer, if such a one is to be found in this area, 
might … conclude that the ’impact’ of insurance upon the law of torts has been
amazingly slight ….”

96 For extensive analysis of the caselaw see Lewis, R. (2005) “Insurance and the Tort
System”, Legal Studies 25(1): 85–116.
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The structure of this article falls into four broad and inter-related
parts:

– We first set out the number of claims made each year for personal
injury in the UK and argue that the real defendants in the great
majority of these cases are not individuals but insurance com-
panies. Insurers are the paymasters of the tort system, being re-
sponsible not only for the damages received by claimants but 
also the costs obtained by the lawyers on either side. Those who
pay the piper also call the tune, and the influence insurers are 
able to bear as a result is considerable.

– The article next examines how the bureaucratic organisation of
insurance, rather than the payment of the parties, affects the course
and the outcome of litigation. The structure of the insurance indus-
try is such that the defence of claims is concentrated in the hands 
of only a few companies and law firms, and economic pressures
mean that the vast majority of cases are settled out of court, many
without the involvement of defence lawyers at all. Judges also have
a very limited role to play, being involved in only one per cent of
cases. The realities of the settlement system are such that, in 
practice, the strict rules of tort law are simplified and result in many
more claimants obtaining compensation than the rules actually
support. At the same time this liberal system can be seen as
inequitable because success is dependent not upon theoretical 
liability rules but upon suffering the type of injury for which liability
insurance has been made compulsory. Small claims are over- 
compensated whereas victims of serious injury are under-compen-
sated. This “lottery of litigation” is compounded by the pressures
which the system places upon individual claimants with the result
that those from a particular class or background will do better 
than others, but only rarely will they obtain the sums which would
be awarded by a judge at trial.
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– Consideration of the sums obtained by claimants leads us into the
third part of the article which stresses the importance of insurers 
to the award of damages. Without a mechanism for distributing the
resulting costs it would rarely be worth the time and effort we
presently expend to establish the duty of the liable party to pay.
Insurers provide the lifeblood of the system.

– The final section examines the influence of insurers upon govern-
ment and the creation of legislation. The lobbying of insurers, 
especially in private, has been extremely effective in conserving the
older and perhaps outdated values enshrined in the tort system.
This leads to the final conclusion that without insurance the tort
system could not have survived. It is beyond the scope of this article
to consider what might have taken its place as a fairer and more
efficient system of accident compensation. However, we are left
with an appreciation of the importance of insurers to present tort
law, and a denial of the claim that insurance has had only a limited
effect upon the legal system.

2 The number of claims

Last year in the UK there were 755,000 claims brought for personal
injury – one for every 77 people.97 Although the previous year was
responsible for a record number of claims, the overall trend shows
that the underlying rate of claims has remained relatively constant
since 1997 when new methods of recording claims were introduced.
It is true that the overall number of claims had previously increased
to reach a peak of 770,000, but this increase was wholly attributable
to the special circumstances which had caused an exceptional rise 
in disease claims as opposed to accidents.

97 Compensation Recovery Unit figures for 2004–05, and Census Statistics for 
April 2001 showing that the UK population had grown to 58,789,194. See Lewis, 
R. “Judicially Imposed Periodic Payments of Damages” (forthcoming).
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What were these special circumstances? Disease claims rose almost
threefold over the two years to 2004, from 74,000 to 213,000 a year.
This was the result of the impetus created by the imposition of a 
cut-off date for claims under the special compensation rules devised
for particular diseases suffered by coalminers. Law firms intensively
solicited these claims, and since 1999 they have registered over
740,000 of them. These coalmining claims supposedly constitute 
“the biggest personal injury schemes in British legal history and 
possibly the world.”98 However, fewer claims are now being brought
for other types of disease, and the extra difficulties of bringing such
claims are well known.99

By contrast with the disease claims, the numbers for those involving
accidents has actually reduced. As shown in Table 1, in the past five
years there has been a 5% fall in the overall number of accident
claims. Whereas the number of motor claims has remained remark-
ably stable, medical negligence claims have fallen by 34%, employ-
ers’ liability by 21%, and public liability by 7%. It can be seen that
motor claims constitute almost 70% of all accident claims in the tort
system.

98 http://www.dti.gov.uk/coalhealth/01.htm.

99 Stapleton, J. (1986) Disease and the Compensation Debate, Oxford: OUP. 

Table 1: The numbers and types of accident claims notified 
since 2000

Medical Employer Public Motor Other Total

00/01 10,980 97,675 94,000 401,740 7,815 612,120

01/02 9,773 97,004 100,663 400,434 6,252 614,126

02/03 7,973 92,915 109,441 398,870 6,347 615,546

03/04 7,109 79,286 91,177 374,740 4,874 557,186

04/05 7,196 77,765 86,966 402,892 4,463 579,282

(Source: UK Compensation Recovery Unit)
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3 The real defendants

Although the majority of these claims for injury are brought against
defendants who are individual people, almost all of them are insured
against their liability. Employers, most organisations and compa-
nies, and many public bodies who are sued are similarly insured. The
result is that in nine out of ten cases the real defendants are insur-
ance companies, with the remainder comprising large self-insured
organisations or public bodies, such as government departments 
and health authorities.

It is extremely rare indeed for an uninsured individual to be the real
defendant. Instead tort defendants are policyholders who cede con-
trol over their case to their insurer and thereafter usually play little 
or no part in the litigation process. For example, Harry Street, former
Professor of Law at Manchester University and author of Street on
Torts, admitted that he was once a defendant in a case but only dis-
covered that it had been determined on appeal when he read about 
it in a newspaper.100 Insurers in practice determine how the defence 
is to be conducted. This means, for example, that they commonly
make admissions without the consent of the insured,101 and they can
settle cases in spite of objection from the policyholder.102

100 Elliott, D. W. and Street, H. (1968) Road Accidents, London: Penguin, p. 209. 

101 Goriely, T., Moorhead, R. and Abrams, P. (2002) More Civil Justice? The Impact of
the Woolf Reforms on Pre-Action Behaviour, London: The Law Society and the 
Civil Justice Council, p. 90.

102 However, this very wide discretion given to insurers to conduct the litigation 
behind the insured’s back is subject to some limit as recognised in Groom v Crocker
[1939] 1 KB 194.
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4 The paymasters

Insurers are the paymasters of the tort system, being responsible for
94% of tort compensation for personal injury.103 They process the
routine payments and they decide which elements of damage they
will accept or contest. It is unusual for them to contest liability, one
recent study revealing that insurers’ files “contained remarkably 
little discussion of liability,” finding it initially denied in only 20% of
cases.104 As a result, eventually insurers make at least some payment
in the great majority of personal injury claims, often because most of
them are of very low value. Overall about 89% of motor claims and
77% of employers liability claims are successful,105 although it has
been suggested that of 150,000 cases supported by trade unions,
about 95% result in some payment to the claimant.106 Tort thus pro-
vides a structure for processing mass payments of small amounts of
compensation; only very rarely does it stage a gladiatorial contest to
determine whether a particular defendant was in the wrong. Contrary
to the impression gained from tort textbooks, duty of care, causation
of damage, and even breach of duty are generally not in dispute in
cases processed by the system.

103 The Pearson Commission Report of the Royal Commission on Civil Liability and Com-
pensation for Personal Injury (1978), 7054, vol 2 para 509. The relative importance to
the tort system of road and industrial injuries for which insurers are most likely to be
responsible has hardly changed since the Commission reported. 

104 Goriely et al op cit, p. 103.

105 In 1973 insurers made some payment in 86 per cent of the cases disposed of in 
the survey for the Pearson Commission at vol 2 para 511. However, according to 
Compensation Recovery Unit figures for 2004–05 almost all claims involve some 
payment for only 0.5% are recorded as involving no liability. This figure is noted as
unreliable by Marshall, D. and Morris, A. (2003) “Resolving a Burning Fees Issue”, 
Litigation Funding 26, p.12. Based on other CRU data for 2002–03, they suggest 
that 89% of motor claims and 77% of employers liability claims were successful.

106 Citizens Advice Bureau (2004) No Win, No Fee, No Chance (December), para 4.31.
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In the great majority of cases insurers pay not only compensation 
to claimants, but also the litigation costs of both sides. However, if 
an action fails the claimant may become liable for costs. To avoid
this, after their injury, claimants may be offered by loss insurers a
policy which promises to pay their costs in the event of an unsuccess-
ful claim. If the claim proves successful, the premium can be added 
to the damages awarded in tort. Insurers may also offer such legal
expenses insurance in other contexts. For example, it is estimated
that around 17 million motor policies and 15 million household pol-
icies offer “before the event” legal expenses insurance. The result 
is that legal expenses insurers now control litigation in 80% of motor
accident claims, and their market penetration is expected to continue
to increase.107 Legal expenses insurance can affect key aspects of the
litigation.108 In particular, claimants cannot easily choose their own
lawyer and may be required to use one from a panel approved by 
the insurer.109 As a result, it is estimated that soon almost all road
accident cases will be dealt with by no more than a hundred of the
9,000 solicitors’ firms nationwide.110 The clients of these solicitors
may receive a different service compared to those claimants free 
to choose their own lawyer: conflicts of interest are more likely to
arise.111 Insurers thus fund the tort system, control much of the
representation, and can have an interest in whatever the outcome 
of a claim.

107 Smith, P. (2004) “Panel Solicitors: the Legal Expense Insurer’s Perspective” 
Personal Injury Focus 14 (3), p. 17.

108 Fenn, P., Gray, A. and Rickman, N. (2002) The Impact of Sources of Finance on 
Personal Injury Litigation, Lord Chancellor’s Department No 7/02; Abrams, P. (2002)
In Safe Hands? Funding Litigation by Legal Expenses Insurance, London: 
University of Westminster.

109 Blundell, H. (2004) “Free to Choose? BTE Legal Expenses Insurance and Freedom 
of Choice” Journal of Personal Injury Law (June), p. 93.

110 Lawson, S. (2004) “BTE Insurance – a Threat to the Profession or New Oppor-
tunities?”, Personal Injury Focus 14 (3), p.17). In 2003 there were 9,211 firms of
solicitors in England and Wales according to the Law Society (2004).

111 Abrams op cit, chapters 8 and 9.
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5 Insurers’ bureaucratic organisation

Classic empirical studies reveal that, in practice, the rules of tort law
are much less important than the textbooks might lead one to sup-
pose: it is insurance bureaucracy that dictates the course of litigation
procedure, and determines whether, when, and for how much, claims
are settled.112 The important centres of personal injury practice are
insurers’ buildings, rather than courts of law, or even solicitors’
offices. A senior judge has even suggested that solicitors might no
longer be involved with small claims where defendants are insured,
and that insurers could be left to administer these claims alone.113

In effect, this is what may happen if a particular reform is brought 
to fruition: prompted by the Better Regulation Task Force,114 the 
Government is considering whether to raise from £1,000 to £5,000
the limit for personal injury claims which may be taken through the
small claims procedure without costs being awarded for legal
representation. Claimant lawyers are alarmed at the prospect and
have campaigned to resist the change. Whether or not this campaign 
succeeds, it is already the case that insurers’ offices are the key
places for determining most tort claims. They could be even more
important in the future.

112 See Genn, H. (1987) Hard Bargaining, Oxford: Clarendon Press; Harris, D., Maclean,
M., Genn, H., Lloyd-Bostock, S., Fenn, P., Corfield, P. and Brittan, Y. (1984) Compen-
sation for Illness and Injury, Oxford: Clarendon Press; in the USA context, Ross, 
H. L. (1980) Settled Out of Court, New York: Aldine Publishing. The major findings
are supported by more recent empirical studies and, in particular, by Goriely et 
al op cit. But see the critique of Genn’s work in Dingwall, R. Durkin, T., Pleasence,
P. Felstiner, W. and Bowles, R. (2000) “Firm Handling: The Litigation Strategies 
of Defence Lawyers in Personal Injury Cases”, Legal Studies 20, p. 1.

113 Law Society (2004) “Insurers should run small claims”, Law Society Gazette 
(29th April).

114 Better Regulation Task Force (2004) Better Routes to Redress (May), pp. 1–13. This
Government report concludes that the compensation culture may be a myth, but
the perception of it results in real and costly burdens. An account of how tort claims
are exaggerated by the media in the USA is contained in Haltom, W. and McCann,
M. (2004) Distorting the Law: Politics, Media, and the Litigation Crisis, Chicago: 
University of Chicago Press. Similarly see Baker, T. (2005) The Medical Malpractice
Myth, Chicago: University of Chicago Press.
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The number of such insurance centres has declined recently because
of company mergers and greater specialisation. The work has been
concentrated in particular localities. Consolidation in the general 
liability market has resulted in it being dominated by only eight major
companies, although there are more than fifty other smaller firms
issuing policies.115 For motor insurance there were over 350 com-
panies authorised to transact motor insurance in 2002, but only 65 
companies and 11 Lloyds syndicates actively did so. The ten largest
motor insurers controlled two-thirds of the market.116 The three 
quarters of a million claimants suffering personal injury last year
therefore came up against only a few handfuls of real defendants.

In dealing with claims, insurers have developed highly systematised
approaches which make extensive use of information technology.
Their standard procedures have been refined further for the “fast
track” cases involving smaller amounts of money. They closely moni-
tor the performance of not only their in-house claims handlers but
also the lawyers they choose to instruct. Striving for efficiency, 
they have reduced the number of solicitors’ firms acting for them.
Economic pressures mean that communication between the parties
takes place on the telephone rather than via letters or face to face
meetings, and the outcome of a claim is likely to be influenced as
much by an impersonal computerised assessment as by the discre-
tion of the claims handler involved.117 Although these generalisations
about how litigation is conducted do not apply to all insurers for
every type of case,118 they have a great effect upon the way in which
tort rules are viewed and used in practice.

115 Parsons, C. (2003) An Analysis of Current Problems in the UK Liability Insurance
Market, Office of Fair Trading Report, London: OFT659a, para 5.6.

116 Association of British Insurers (2004) Response to the Greenaway Review of 
Compulsory Motor Insurance and Uninsured Driving, London: ABI, annex B.

117 Goriely et al op cit, pp.31 and 149.

118 Dingwall et al op cit.
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6 The use of lawyers and courts

Insurers determine the extent that lawyers become involved in dis-
putes, and the tactics that are used in the proceedings. Increasingly
cases are being settled at an early stage, and without resort to the
issue of court documents. One survey found all parties in agreement
that, after recent reforms of civil procedure, cases were now more
likely to be resolved without court involvement.119 Major insurers 
estimated that, because of earlier settlement, the number of cases
disposed of only after the issue of formal proceedings had declined
by a third. According to the Court Service the number of new claims
issued in the county court has fallen by 32% in the past five years. Of
course, it has always been the case that the great majority of claims
settle informally: thirty years ago 86% of cases were being settled
without formal proceedings in the form of a writ being issued.120

Now even more cases are being settled at an early stage. Insurers 
are avoiding not only courts, but also lawyers. Defence lawyers are
being bypassed. In 2004 AXA insurance company announced that it
had reduced by half the number of law firms defending its cases.
Similarly over a period of four years the Zurich insurance company
decimated the number of firms representing its policyholders in cata-
strophic cases: only four firms now defend such cases for this insurer.
More generally, the Law Society noted that the number of firms carry-
ing out personal injury work fell from 28% in 1999 to 21% in 2002.

Insurers decide, in particular, whether a case merits the very excep-
tional treatment of being taken to a court hearing. Before being 
set down for trial 98% of cases are settled, and many of those that
remain in the system are concluded before any hearing takes
place.121 In one survey only five out of the 762 “ordinary” cases with

119 Goriely et al op cit at 159. 

120 Pearson Commission op cit., vol 2 table 12.

121 Ibid. 
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costs of less than £5,000 went to trial.122 In effect, insurers allow trial
judges to determine only one% of all the claims made. Only 
a few of these are appealed with the result that the senior judiciary
are left to adjudicate upon a small fraction of what are, by then, very
untypical cases. Whether an appeal court is to be given an opportu-
nity to examine a point of tort law may depend upon the insurer for, 
if it serves the insurer’s purpose for doubt to remain, the claimant 
can be paid in full and threatened with a costs award if the action 
is continued.123 In this sense tort principles have been shaped by and
for insurers, even though there has been a significant growth in the
power and expertise of claimant lawyers in the last twenty years.124

122 Pleasence (1998, p. 12). Earlier, Harris et al op cit had suggested that as many as 
3 per cent of cases might go to trial. However, even in cases involving very substan-
tial awards of damages – £150,000 or more paid by insurers in 1987 and 1988 – 
only ten per cent of payments were the result of formal court orders, and most 
of these related to children or patients for whom court approval of their settlements
is required. Cornes, P. (1993) Coping with Catastrophic Injury, Edinburgh: Reha-
bilitation Studies Unit, p. 20).

123 As recognised in Davis v Johnson [1979] AC 264 at 278. But see the failed attempt 
to prevent the House of Lords considering important causation issues in relation 
to asbestos liability in Fairchild v Glenhaven Funeral Services Ltd [2002] 1 AC 32
discussed by Oliphant, K. (2003) “England and Wales” in H. Koziol and B.C.
Steininger (eds) European Tort Law 2002, Vienna: Springer, p. 148; and in Oliphant,
K. (2002) Association of Personal Injury Lawyers Newsletter 12(3): 19.

124 The contribution of claimant lawyers to the personal injury system merits separate
discussion and is not dealt with here. Claimant lawyers are now much more likely 
to be specialists and work in larger and much better organised firms than in the
past. Relying upon Law Society figures, Goriely et al op cit at footnote 25 note that
even before April 2000 (when legal aid was withdrawn for most personal injury
claims) solicitors were becoming increasingly specialised, and fewer firms were
“dabbling” in such work. The founding of the Association of Personal Injury
Lawyers in 1990 and its subsequent activity reflects the increasing abilities and
resources of claimant lawyers. Williams (1991, p.103). The Association now has
over 5,250 members, employs 28 people, and has an income of £1.94 million. 
APIL, Annual Report and Accounts 2004.
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7 The realities of the settlement system

Insurers’ influence upon settlements is even more pronounced than 
it is upon decided cases. The lawyer asked by his client to advise on
the merits of a claim is concerned with the realities of the litigation
system rather than the formal rules of law. Practitioners would agree
with the key analysis of Ross125 that the textbook rules of tort are
often transformed when they come to be used in the system in three
ways: firstly, they are simplified; secondly, they are made more lib-
eral; and thirdly, they are made more inequitable.

Simplification occurs because the rules are too uncertain when
applied to the individual facts of particular accidents. For reasons 
of cost and administrative efficiency, insurers have been forced to
substitute other criteria for the strict tort rules. Mechanical rules 
of thumb – such as the car running into the back of another always
being found the one at fault – replace any detailed investigation into
blame. There is neither the time nor resources to instruct experts 
to analyse the scene of each road accident and precisely measure its
effect upon the individual claimant. Cases are disposed of on the
basis of paperwork alone, and this may bear only a limited relation-
ship to what actually occurred.

The result of the cost pressures upon insurers is that the system is
very liberal in that many more claims succeed than the strict rules 
of tort would allow. Often insurers pay something for claims which,
on full investigation, would be without foundation. As a result
“… wherever there is insurance there is … a closer approximation 
to the objectives of social insurance in fact than the doctrines of 
tort law would lead one to suppose.”126

125 Ross op cit.

126 Harper, F. V. and Fleming, J. (1956) The Law of Torts, Boston: Little Brown & Co., 
s 13.7.
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However, this liberality is but part of a system which overall is
weighted in favour of insurers and results in much inequality. Indeed,
the case often used to illustrate the general inequalities in the legal
system involves a “one-shotter” accident victim suing a “repeat
player” insurer.127 Delay, uncertainty, financial need and other pres-
sures cause claimants to accept sums much lower than a judge
would award. The eagerness of claimants and their solicitors to get
something from the system is reflected in the fact that, in the past, 
in two out of three cases they accepted the very first formal offer
made to them by the “risk-neutral” insurer.128 Although a more
recent study discloses more bargaining, almost a third of cases still
settled after only one offer, and two-thirds settled after two.129 Those
claimants who can withstand the pressures of litigation do better
than those who cannot, with the result that those from a particular
class or background are more likely to succeed.130 Those who suffer
most are the severely injured. Although in the greatest need, they 
will find their high value claim scrutinised in detail and processed
very differently from the average case which typically involves but 
a minor upset and little, if any, financial loss. Those seriously injured
are much less likely to receive “full” compensation than those 

127 The seminal article is Galanter, M. (1974) “Why the ’Haves’ Come Out Ahead” Law
and Society Review 9: 95 (1974, p. 9). However, Dingwall et al op cit emphasise that
not all defendants in personal injury cases are “repeat players” and they should 
not be treated as a homogenous group. Other limits of the article were examined in
an anniversary special issue in Law and Society Rev (1999, p. 795).

128 D. Harris et al op cit table 3.3.

129 Goriely et al op cit at 154. Leech, C. (2005) “Better in than out”, Law Society Gazette
10 (January 6) reports that her firm accepted only a quarter of the first offers made
in 540 settled cases. 

130 Ross op cit. 
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suffering minor injury,131 although they are left in a much better posi-
tion than accident victims forced to rely upon state benefits alone.
The great majority of claimants quickly recover from their minor
injury and, for a variety of reasons, are likely to emerge over-compen-
sated for their economic loss.132

The overall result of the settlement system is that rough and ready
justice is dispensed, much influenced by the insurance company per-
sonnel and procedures, and driven by the needs of the insurance
industry and the cost of the legal process. The system produces arbi-
trary results and bears only a limited relationship to the portrayal of
justice contained in the traditional tort textbook.

131 As illustrated in relation to particular types of claim in Lewis, R., McNabb, R., Robin-
son, H. and Wass, V. (2002) “Court Awards of Damages for Loss of Future Earnings:
An Empirical Study and an Alternative Method of Calculation”, Journal of Law &
Society 29, p. 406; Lewis, R., McNabb, R., Robinson, H. and Wass, V. (2002) “Court
Awards of Damages for Loss of Future Earnings: An Empirical Study and an Alter-
native Method of Calculation”, Journal of Personal Injury Law 151–165; Lewis, R.,
McNabb, R., Robinson, H. and Wass, V. (2003) “Loss of Earnings Following Personal
Injury: Do the Courts Adequately Compensate Injured Parties?”, Economic Journal
113, p. 568; Lewis, R., McNabb, R., Robinson, H. and Wass, V. (2002) “A New Way To
Assess Damages For Loss Of Future Earnings”, New Law Journal 152, p. 1042.

132 Dewees, D., Duff, D. and Trebilcock, M. (1996) Exploring the Domain of Accident
Law: Taking the Facts Seriously, Oxford: Oxford University Press, pp. 63–66. Bell, 
P. A. and O’Connell, J. (1997) Accidental Justice: The Dilemmas of Tort Law, New
Haven, CT: Yale University Press.
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8 The effects of compulsory insurance

The importance of insurers to the tort system is reflected in the fact
that the claims which are brought closely match the areas where 
liability insurance is to be found. Thus road and work accidents pre-
dominate partly because those are the two major areas where tort
insurance is compulsory.133 They constitute 86% of all the claims
brought for personal injury, with motor comprising 53% of the total
and employer liability 33%.134 They dominate the practice of tort even
though they constitute a minority of all accidents, and are an even
smaller percentage of the causes of all forms of disablement and
incapacity for work. One survey found the more common accidents
were those in the home, or suffered in the course of leisure activities
or in playing sport, and yet very few of these resulted in any damages
award.135 Although work and transport injuries dominate the tort sys-
tem, at best they are the cause of only about half of all accidents,136

and some surveys suggest that they are much less important than
this. For example, it has been estimated that there were 7.8 million
accidents in the home in 1999 but in only 0.5% of these was there the
potential for a successful tort claim.137

133 The lack of coherent policy behind compulsory insurance was traced by Lewis, 
R. “The Duty to Insure” (2004) New Law Journal 154, p. 1474. See also Parsons, C.
(1999) “Employers Liability Insurance – How Secure is the System?” Industrial Law
Journal 28 (2): 109–132, p. 109.

134 Compensation Recovery Unit figures for 2004–05. Similarly Datamonitor, UK Per-
sonal Injury Litigation 2004 fig 5. The nature of litigation in this respect has hardly
changed for the Pearson Commission figure of 88 per cent for road and employ-
ment claims combined is exactly the same as that now being reported almost thirty
years later. Pearson Commission, op cit vol 2 table 11. Atiyah suspected that the 
relative proportion of claims had not changed. Atiyah, P. S. (1997) The Damages
Lottery, Oxford: Hart Publishing, p. 99.

135 Harris op cit table 2.1.

136 Pearson op cit vol 2 table 57. In Australia they are less than a fifth according to
Luntz, H. and Hambly, D. (2002) Torts: Cases and Commentary, 5th ed, Sydney: 
Butterworths, p. 4.

137 Datamonitor (2003) at 79.
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All this means that the place where you are injured is crucial. Acci-
dents in areas not covered by liability insurance are extremely unlikely
to be compensated. According to one study, whereas one in four road
accident victims and one in ten work accident victims get something
from tort, only one in 67 injured elsewhere do so.138 Overall, only one
accident victim in 16 who is incapacitated for three days or more is
compensated by the tort system. However, if we concern our-selves
only with serious injuries, tort becomes much more important: where
an accident causes incapacity for work for six months or more, almost
a third of victims receive tort damages. However, this increased sig-
nificance of tort can then be severely undermined: the importance 
of the tort system is reduced tenfold if account is taken of those suf-
fering disablement not from accidents alone, but from all causes,
including congenital illness and disease.139 Tort then has only a very
marginal role to play, and is insignificant compared to the provision
made by social security and the welfare state.

The scope of the tort system is affected not only by the areas where
liability insurance has been made compulsory, but also by the exist-
ence of alternative sources of compensation. What opportunities are
there for resort to either welfare payments from public insurance, 
or policy monies from first-party private insurance? These may
reduce the incentive to pursue a common law claim. The interrela-
tionship of compensation systems cannot be discussed in detail
here,140 but one example will suffice to demonstrate the potential
effects of other insurance systems upon tort.141 The example is a his-
torical one and, in practice, resulted in the abandonment of tort law
for the great majority of work injuries. It derives from the ’election’
rule whereby workers injured in the course of their employment had
to choose either to sue in tort or to claim private insurance benefits

138 The Pearson Commission op cit vol 1 table 5. 

139 Atiyah op cit., p.100.

140 See Lewis, R. (2003) “Tort and Social Security” in U. Magnus (ed) The Impact 
of Social Security Law on Tort Law, Vienna: Springer.

141 For a second example of the influence of insurance upon litigation see Lewis, 
R. (1985) “Insurers’ Agreements not to Enforce their Strict Legal Rights”, 
Modern Law Review 48, p. 275.
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on a no-fault basis from their employer. They could not do both by
obtaining these insurance benefits and pursuing an action in tort. 
For a variety of reasons employees overwhelmingly opted, or were
pressed into receiving, the no-fault benefits,142 leaving the tort sys-
tem with a very limited role to play in the industrial field.143 There was
judicial criticism of the “deplorable” and “extremely shabby” tactics
used by insurers to prevent tort claims being pursued.144 Eventually
the “employer privilege” was abolished in 1948,145 and since that
time tort claims for work accidents have flourished, now constituting
a third of all the actions brought in the UK.146 The privilege continues
in North America, a few European countries, and increasingly in 
Australia.

9 Insurers and the award of damages

This influence of insurance upon the general pattern of tort liability 
is matched by its effect upon the level of compensation awarded. In
the USA it is very clear that individual damages awards have been
affected by the policy limits set by insurers. There is evidence that
lawyers do not pursue claims beyond these limits in order to obtain
“blood money” from defendants personally.147 However, in the UK
the policy limits for a claim are almost never relevant. The unlimited
basis of insurer liability is graphically illustrated by a case arising
from the Selby rail disaster where a negligent motorist caused a 

142 Dinsdale, W. A. (1954) History of Accident Insurance in Great Britain, London: 
Stone and Cox, p. 161.

143 Bartrip, P.W.J. (1987) Workmen’s Compensation in Twentieth Century Britain, 
Aldershot: Avebury, chap 10.

144 Deane v H. F. Edwards & Co (1941) 34 BWCC 183.

145 Law Reform (Personal Injuries) Act 1948. 

146 Compensation Recovery Unit figures for 2004-05 and Datamonitor (2004, fig. 5). 

147 Baker, T. (2001). “Blood Money, New Money and the Moral Economy of Tort Law 
in Action”, Law & Society Review 35, p. 275.
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railway accident resulting in his insurer being liable to various
claimants for a total of £22m.148 Because of the absence of policy limits
in the UK it is less easy to see the precise effect of insurance cover 
in the individual case. However, here it is argued that the principles
upon which damages are assessed implicitly recognise that it is a
company with a deep pocket that will pay and not an individual, 
and this is fundamental to the continued existence of the personal
injury system.

Most awards in tort are for very limited sums – little more than
£2,500.149 But in 2002 insurers estimated that one per cent of cases
resulted in a payment of £100,000 or more, and that these were
responsible for 32% of the total damages paid out by the system.150

There are very few individuals who could afford to pay the amounts
required in these serious injury cases. The justice of the case never
merits an investigation into the limited means of the average person
found liable because that person will not have to pay. It is clear that
“the size of damages awards … is explicable only on the basis that
judges are influenced by the widespread presence of insurance.”151

This is a major point. The possibility of awarding millions of pounds
in damages all to be paid in one lump sum distinguishes tort from
welfare and other compensation systems. Liability insurance enables
tort to espouse its distinctive rhetoric: it purports to make an assess-

148 Great North Eastern Railway v Hart [2003] EWHC 2450; (2004) Journal of Personal
Injury Law, C 1–4.

149 This is the median figure in the survey of 81,000 cases receiving legal aid and
closed in 1996–97 in Pleasence, P. (1998) Personal Injury Litigation in Practice, 
London: Legal Aid Board Research Unit, p. 40 fig 3.17. In 70 per cent of successful
cases the damages were less than £5,000, although the overall average was
£11,000. Fenn, P. and Rickman, N. (2003) “Costs of Low Value Liability Claims 
1997–2002”, from http://www.dca.gov.uk/majrep/claims/elclaims.htm report 
average damages of only £3,000 for employers liability accident claims, although
this study of almost 100,000 cases related only to claims for less than £15,000. 

150 Lord Chancellor’s Department (2002) Regulatory Impact Assessment on the Courts
Bill (November).

151 Cane, P. (1999) Atiyah’s Accidents, Compensation and the Law, 6th ed, London: 
Butterworths, p. 204.
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ment of loss that is not only tailored to the individual claimant, but
sufficient to restore the position before injury took place. When set
against the results achieved in practice, these claims are greatly
overstated,152 and yet they form much of the reason for tort’s exist-
ence. Without a mechanism to distribute the cost of imposing liabil-
ity, it would rarely be worth assessing damages in the way we do at
present in serious injury claims. Without insurance it is doubtful
whether the tort system would survive at all.153 Insurance, in this
sense, provides the lifeblood of tort.

In recent years major changes have been made to the assessment 
of damages, and many of these are predicated upon payment being
made either by insurers or other large self-insured bodies. The
assessment of damages has become ever more precise. Actuarial
and forensic accountancy evidence has become commonplace. Such
matters as the discount rate for early receipt of damages,154 the inter-
est rate on delayed payment,155 and the inflation factor enabling past
awards to be compared with those of the present day have all been
more closely linked to the wider financial world. In a few serious
injury cases lump-sum payment has been replaced in part by a struc-
tured settlement, a reform prompted, manufactured and, until
recently, controlled by insurers and insurance intermediaries.156

It is impossible to conceive of such developments – involving con-
tinuing lifetime obligations to make increasing payments – if it 
were not for the fact that individuals almost never pay tort damages

152 See note 131 above.

153 Fleming, J. G. (1988) The American Tort Process, Oxford: Clarendon Press., p. 21.

154 Law Commission (1994) Structured Settlements and Interim and Provisional 
Damages, Report No. 224.

155 Law Commission (2004) Pre-Judgement Interest on Debts and Damages, 
Report No. 287.

156 Lewis, R. (1994) “Structured Settlements: An Emergent Study” Civil Justice 
Quarterly 13, p. 18). Lewis, R. (1993) Structured Settlements: The Law and Practice,
London: Sweet & Maxwell and Goldrein, I. and de Haas, M. (eds) (1997) Structured
Settlements: A Practical Guide, 2nd ed, London: Butterworths. Under the Courts Act
2003 s 100 courts now have power to order that damages take this periodic form
even if insurers object. See Lewis (forthcoming).
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themselves. The argument here is that it is not easy to divorce these
changing rules on assessment and payment of damages from the
fact that it is insurers who run the tort system.

10 Insurers, legislation and pressure group politics

One of the main reasons for UK insurers forming their own trade
association in 1917 was in order to respond to potential changes in
the law.157 The Association of British Insurers (ABI) has since grown
to such an extent that, with the exception of the National Farmers’
Union, it is now more than twice the size of any other trade associa-
tion.158 With an annual budget of over £20m, it has been very effect-
ive in putting forward the industry’s point of view. Its lobbying of
government ministries is such that one insurance commentator has
even suggested that, internationally, institutions such as the ABI “see
themselves as governing governments.”159

The ABI has also ensured that its case is heard in Parliament. Until
1997 one in ten Members of Parliament declared a financial link with
the insurance industry,160 although this figure has now been halved.
The author’s more recent examination of the Register of Members’
Interests revealed that only eight members of the House of Lords
declared an insurance interest, one being membership of Lloyd’s. In
contrast, fifteen Members of Parliament declared connections with
insurance companies, and a further nineteen recorded that they were
current or former members of Lloyd’s.

157 Its history is traced in Catchpole, W.L. and Elverston, E. (1967) BIA Fifty, Stockport:
P. H. Press.

158 Boleat, M. (1997) Trade Association Strategy and Management, London: 
Association of British Insurers, p. 21.

159 Ericson, R. V., Doyle, A. and Barry, D. (2003) Insurance as Governance, Toronto: 
University of Toronto Press, p. 151; Ericson, R. V. and Doyle, A. (2004) Uncertain
Business: Risk, Insurance and the Limits of Knowledge, Toronto: University of
Toronto Press.

160 Clarke, M. A. (1997) Policies and Perceptions of Insurance, Oxford: Clarendon 
Press, p. 281.
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The regulatory framework of insurance reflects the success of the ABI
in arguing for forms of self-regulation in lieu of statutory controls,
and for exemption from general legislation that might otherwise
apply. The clearest example of this is the last minute exemption of
insurance policies from domestic legislation dealing with control 
of unfair contract terms, a result described by the former Director
General of Fair Trading as “amazing”.161 Because of such influence,
insurance remains the least regulated of contracts.

The ABI is organised so as to respond to all government proposals 
to change the wide areas of law with which it is concerned, these
extending far beyond the law of tort. In 1998 the UK government
announced that no proposal for regulation which has an impact upon
businesses would be considered by ministers without a “regulatory
impact assessment” being carried out. Rather than being just
another bureaucratic requirement, the new procedures offer busi-
ness and industry a major opportunity to influence the policy and 
legislative process.162 Parliamentary Bills are now accompanied 
by impact statements assessing the financial costs and benefits of 
the measures being proposed. In drawing up such statements civil
servants are directed to consult widely. Twenty or so bodies are
specifically named, one of them being the ABI.163 As a result, it is
automatic for the ABI to be asked to estimate the effect of proposed
reforms on insurance premiums. Insurability is therefore now a 
relevant consideration whenever statutory changes affecting tort are
being considered. Although these impact statements have given

161 Borrie, G. (1984) The Development of Consumer Law and Policy – Bold Spirits 
and Timorous Souls, London: Stevens, p. 110.

162 Miller, C. (2000) Political Lobbying, London: Politico’s, p. 251. More generally 
see Rush, M. (1990) Parliament and Pressure Politics, Oxford: Clarendon Press and
Grant, W. (1989) Pressure Groups, Politics and Democracy in Britain, Hemel 
Hempstead: Philip Allan.

163 Cabinet Office (2003) Better Policy Making: A Guide to Regulatory Impact Assess-
ment, available at http://www.cabinet-office.gov.uk/regulation/scrutiny/ria-guid-
ance.pdf
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insurers a formal opportunity to make representations to govern-
ment, it is doubtful whether this has increased their influence very
much. This is because their most effective representations continue
to be exercised in private, behind closed doors.164

One illustration of the effectiveness of such private lobbying is the
overturning of a Law Commission recommendation that a particular
financial formula be used to set the discount rate in assessing dam-
ages for personal injury. In the Damages Act 1996 the Commission’s
recommendation was replaced by a power given to the Lord Chan-
cellor to change the rate as he saw fit. However, this discretionary
power was not exercised for some time, and when a rate was even-
tually set it was less favourable to claimants than if the Commission’s
formula had been used. The Opposition spokesman in Parliament
noted that the change in the Act was “mightily convenient to the
insurance industry” and commented that it was the result of “whis-
pering in appropriate ears”.165

164 See Boleat, op cit Chapters 7–8 and especially 61–4.

165 Discussed in more detail in Lewis, R. (1997) “Lobbying and the Damages Act 1996:
’Whispering in Appropriate Ears’” Modern Law Review 60, p. 230.
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11 Conclusion

Most of the facts we have cited about insurers and personal injury 
litigation have been proven time and again. They derive from a series
of empirical studies, each broadly confirming the general picture.166

However, tort textbooks pay them little, if any, attention.167 In spite 
of law students being left in ignorance, it cannot be denied that insur-
ers are fundamental to the operation of the tort system. “Insurance
’technology’ underlies the whole practice of tort law.”168 It is not
merely an ancillary device to protect the insured, but is the “primary
medium for the payment of compensation, and tort law [is] a sub-
sidiary part of the process.”169 Without insurance the tort system
“would long ago have collapsed under the weight of the demands
put on it and been replaced by an alternative, and perhaps more 
efficient system of accident compensation.”170 Of what that system
might compose is beyond the scope of this article,171 but we are left
with an appreciation of the importance of insurers to tort law, and 
a denial of the claim that insurance has had only a limited effect 
upon the system.

166 Extensively referenced in Dewees et al. op cit. But see Saks, A. (1992) 
“Do We Really Know Anything about the Behaviour of the Tort Litigation System –
and Why Not?”, University of Pennsylvania Law Review 140, p. 1147.

167 The major exception being P. Cane, op cit especially chap 9. There is little useful 
discussion of the effect of insurance on tort liability in the many student and practi-
tioner texts with the exception of Jones, M. (2002), Textbook on Torts, 8th ed,
Oxford: OUP, s.1.3 and Deakin, S., Johnson, A. and Markesinis, B. (2003) Tort Law,
5th ed, Oxford: Oxford University Press. There are few insurance textbooks com-
pared to tort, but they similarly avoid the discussion. A notable exception is the
excellent section in Clarke (2005, chap 8).

168 Steele, J. (2004) Risks and Legal Theory, Oxford: Hart Publishing, p. 36.

169 Cane op cit. p.191.

170 Fleming, J. G. (1998) The Law of Torts, 9th ed, Sydney: LBC Information Services, 
p. 13.

171 One alternative was given in Sugarman, S. (1989) Doing Away with Personal Injury
Law, New York: Quorum. Williams, M. (1991) “A. P. I. L.”, Civil Justice Quarterly
19:103, and another in Ison (1994). These solutions can be contrasted with one
which has been much criticised because it relies upon first party insurance as the
foundation for radical reform. See Atiyah op cit.
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Abstract

This paper looks at how changing social attitudes have influenced
both the courts and lawmakers in relation to liability claims for bodily
injury. It has a strong UK bias.

The paper considers the impact on underwriters of various court 
rulings and the extent to which a compensation culture may exist 
in the UK. It goes on to give examples of recent claims examples, 
particularly in the area of psychiatric illness and how UK courts have
allowed a number of types of claim to succeed that at one time 
would have been unimaginable. Further examples demonstrate the
extent to which claimants are now testing the boundaries of what
courts will accept. The paper also looks at the growing problem with
fraudulent claims and concludes with some ideas for how liability
underwriters can combat these trends.
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1 Introduction

In recent years, the UK has seen a sharp change in activity for claims
arising from bodily injury. Undoubtedly, the attitude of the popula-
tion has changed and with it comes the evolution of the tort system
as the courts constantly adapt their way of thinking in line with 
society, and statutory liability is also updated as politicians strive to
keep in tune with the electorate. This paper examines the trends in
the UK and their impact on liability underwriters and provides some
guidance on how to combat them.

2 Background

We live in a changing world where nothing ever seems to stay the
same for very long. This can result in some very positive benefits 
for society, but for the liability underwriter, it invariably brings new
problems and something new to worry about.

When I first became involved with the underwriting of liability insur-
ance in the UK, everything appeared to be quite straightforward: we
paid claims for compensation to people who suffered bodily injury 
as a result of an act of negligence by the insured that caused an acci-
dent. We thought we knew where we stood, tort law evolved albeit
slowly, bodily injury claims could take several years to settle but their
cost was fairly predictable. Many people were reluctant to pursue
claims if they were employment-related, as it might have affected
their job security and in any event, the legal system was perceived as
bureaucratic, expensive and inaccessible to most people. We thought
we understood our policy wordings and how they respond to claims,
and the external environment was very calm – not a great deal
changed.

How wrong we were.
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We have seen:

– levels of awards grow at a rate unimaginable 30 years ago; 
rapid strides forward in medical and scientific knowledge that have
led to an increase in the establishment of causal links between an
activity and harm;

– substantial changes in social outlooks: what was acceptable and
tolerated 30 years ago is unacceptable today. What used to be
regarded as an accident today results in the injured party looking
for someone to blame;

– the expansion of liability laws as a result of legislation; 
the interpretation of liability by the courts has shifted substantially,
generally as a consequence of the changing views of society;

– a significant growth in the propensity to claim, fuelled by the 
media and the availability of a range of products and services
designed to improve access to justice;

– a desire for “justice” to be seen to be done, often appearing as
more than just an entitlement to financial compensation; it is also
about punishing the guilty party.

This has led to a diminishing appetite for liability insurance from
many insurers in many markets, and this cannot be to the benefit of
society which relies upon insurance for the payment of compensa-
tion. It has become very difficult for insurers, who are, after all, com-
mercial organisations, to write this business successfully. A number
have retreated or even withdrawn capacity. However, I do believe 
this business can be written successfully as part of a range of covers
offered to customers. For me, the crucial issue is to learn from the
past and apply that learning to predict the future and incorporate it
within our underwriting today. This will give us a far better chance 
of avoiding the problems of the past. The reality is that we need to
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exist and thrive in a commercial market where innovation and flair
enable the threats to be turned into opportunities. However, this must
be done in a controlled environment, as insurers owe it to their 
customers and shareholders to bring more stability to their results
and, therefore, greater security for all.

3 Recent developments

3.1 “Justice”

In recent years, we have seen several cases where the courts have
created new law to deliver the modern concept of “justice”. In a num-
ber of instances, this has meant that the definition of “injury” is being
challenged and expanded. It has also meant that we have seen cases
that have challenged the courts to decide how far the common law
duty of care extends. A good example was the House of Lords ruling
in the Fairchild case.

3.1.1 Fairchild judgement172

These were several asbestos-related claims involving mesothe-
lioma, and more than one defendant. The High Court dismissed the
claims on the grounds that the claimants had failed to prove which 
of the defendants were responsible for the exposure that led to 
the condition.

The Court of Appeal rejected the appeal on the same grounds and so
the claimants appealed to the House of Lords, the UK Supreme Court,
but before the case was heard, the government made it clear that it
was prepared to legislate if justice was not served on the claimants.
The government regarded as unacceptable that asbestos victims
should be left uncompensated.

The House of Lords overturned the decision of the lower courts and
found in favour of all claimants.

172 Fairchild v. Glenhaven Services (2003) 1 AC 32.
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There is no doubt that the Lords were heavily influenced by the
unjust nature of the previous rulings and set out to ensure compen-
sation was paid. The Lords did attempt to limit the impact of the
judgement to the cases only while acknowledging that it may be 
used as the basis for future decisions, but that such cases must 
be considered on their individual merits.

The House of Lords found that each defendant’s wrongdoing had
materially increased the risk of contracting the disease and was suffi-
cient to satisfy the causal requirements for his liability. Accordingly,
applying that approach and in the circumstances of each case, the
claimants could prove, on a balance of probabilities, the necessary
causal connection to establish the defendant’s liability. What was 
the impact?

– The ruling applies only to the proof of causation in mesothelioma
claims but is likely to be used by claimant lawyers as a precedent
for other diseases or conditions.

– The law of tort exists to provide compensation where it is justified.
These cases may be used as a precedent in the future where com-
pensation is deemed to be justified but not necessarily supported
by law.

– The situation of being able to recover full damages from a single
employer irrespective of the period of exposure is likely to lead 
to a “deep pocket” approach whereby the employer best able to
pay or with the fullest insurance history is the main (and possibly
sole) target for claims.

– Lawyers will in future only need to identify one employer to pro-
ceed against. Defendant insurers will, therefore, need to identify
other culpable parties to bring in under third-party proceedings.

– Where medical evidence is unclear, the claimant should not suffer
and the benefit of any doubt will be given to the claimant.

There was no change to the burden of proof.
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As mesothelioma can develop more than 40 years after exposure 
to the fibres, claims can fall under policies issued many years earlier
and at a time when the underwriter could not possibly have antici-
pated this interpretation of the law.

3.1.2 Retrospective re-interpretation of legislation

It is not just the courts ruling on liability that we have to contend 
with; it can be changes to existing legal interpretations that affect
negligence.

Prior to Shell v Jeromson173 it was generally accepted that The
Asbestos Regulations of 1931 only applied to the asbestos industry.
The courts had also accepted this position on a regular basis, the
most recent being in 1997. However, in 2001, the Court of Appeal
decided that the Regulations applied to the incidental use of asbestos
in any industry. This instantly rewrote history and meant that the
accepted application of the Regulations was changed some 70 years
after their introduction. In other words, a retrospective change of law
has, in effect, widened the scope of liability to all industries that used
asbestos where they have not complied with the Regulations. The
major issue for insurers is that risks have already been accepted on
the basis of the original interpretation and they are now faced with
potential liabilities that were never envisaged at the time of the 
writing of the contract.

3.1.3 Vicarious liability

We have also seen a ruling on the subject of vicarious liability where
there has been an expansion to the long held legal principle of an
employer being liable for acts committed by employees in the course
of employment.

173 Jeromson and Dawson v Shell Tankers (UK) (2001) PIQR P.265.
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In the case of Lister and others v Hesley Hall Ltd,174 the House of
Lords decided that acts of sexual abuse committed by the warden of
a boarding school were sufficiently connected with his work for them
to have been committed within the scope of his employment. The
school was therefore vicariously liable for the acts of sexual abuse.
This was new law; previously the vicarious liability of an employer
only applied to actions in the course of employment. 

The question the House of Lords was addressing was whether as 
a matter of legal principle the employers of a warden of a school
boarding house, who sexually abused boys in his care, may – depend-
ing upon the circumstances – be vicariously liable for the torts com-
mitted by their employee. Following is some background to the case:

– The school and boarding house were owned and managed by 
Hesley Hall as a commercial enterprise.

– Children with emotional and behavioural difficulties were sent 
by local authorities to the school.

– Claimants were resident at a boarding annexe to the school.

– The aim of the boarding annexe was to provide accommodation to
help the boys adjust to normal life, it was intended to be a home.

– Hesley Hall employed a warden who, with his wife, was responsible
for the day-to-day running of the annexe.

– Hesley Hall admitted that they were aware of the opportunities for
sexual abuse to take place.

– The House of Lords ultimately dealt with the case and found in
favour of the claimants.

174 Lister v Hesley Hall Ltd (2002) 1 AC 215.
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The factors that influenced the decision were:

– The warden was employed specifically to look after the children and
act in their best interests, and clearly, he had failed to do this. The
acts of abuse took place on the premises of the employer during the
time he should have been caring for the children.

– The employer had taken the children in with the specific intention 
of caring for them. The employer had delegated this responsibility
to the warden who was responsible for the supervision and 
running of the house.

The employer was deemed to be vicariously liable on the basis that
because the abuse was carried out during the time the warden should
have been caring for the children and on the premises provided by
the employer, there was such a close relationship between the acts
and the employment.

It may now mean that even where the employer has done everything
possible to prevent harm, he may still be liable, and effectively it
imposes a strict liability upon employers.

Tort law evolves as the attitudes of society change. Liability insurance
is inextricably linked to tort law. Without liability insurance, it is
doubtful that tort law as we know it would exist for the simple reason
that those who have been wronged would be unable to receive the
appropriate compensation for their harm. The difficulty for the under-
writer is in predicting how social attitudes and the laws that reflect
them will change over time. We can be sure, however, that courts 
will continue to deliver the contemporary concept of justice and may
well judge history with the benefit of hindsight, effectively applying
the standards of today to acts of the past.

It is not just the liability laws that change but society is also develop-
ing views on the circumstances in which compensation should be
paid.
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3.2 Compensation culture

All too often we see signs that society is increasingly risk averse, 
with some claims that there is a growing “compensation culture”. 
It is not the industry’s aim to enter into a debate on whether such a
“compensation culture” exists, but we do hope to offer pragmatic
solutions to dealing with the current trends.

The insurance industry does not seek to impose any views on the
type of harm that should be subject to compensation nor does it
express any opinions on the appropriate levels of compensation. 
It does, however, call for any changes to be made prospectively only
to ensure that change can be factored into the pricing of individual
risks. It also expects policymakers to understand that the widening 
of compensation laws comes at a price through increased premiums
that are usually passed on to society by way of higher prices.

In May 2004, the Better Regulation Task Force published a report 
entitled “Better Routes to Redress”175 which looked at the issue in the
UK. The report considers how those with a genuine grievance can
secure appropriate redress efficiently and effectively, whilst ensuring
the system is not clogged up by spurious claims.

Launching the report, the chairman of the Task Force said: “It is a
commonly held perception that the United Kingdom is in the grip of 
a ‘compensation culture’. Newspapers complain that the UK is
becoming like the United States with stories of people apparently
suing others for large sums of money, and often for what appear to
be trivial reasons. In 2000, the cost of litigation in the UK as a per-
centage of GDP was less that a third of that in the US. Media reports
and claims management companies encourage people to “have a
go” by creating a perception, quite inaccurately, that large sums of
money are easily accessible. Over 55% of county court awards in
2002 were for less than £3000”.176

175 Better Regulation Task Force (2004) available at www.brtf.gov.uk.

176 Ibid, p.4.
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In 2002, the Institute of Actuaries published the findings of its
research177 into what it claimed to be a growing compensation cul-
ture and stated, in its press release, that this is now costing about
£10bn a year – or 1% of GDP. This figure is increasing at a rate of 15%
a year. The press release went on to state “In some sectors payments
are growing especially rapidly. The police compensation bill is esti-
mated to have more than doubled in three years, from £160m in 
1997 to £330m in 2000 – a sum that represents 7% of the total police
payroll. Latest estimates reckon that one in 220 soldiers have made 
a claim. The total cost of criminal injury compensation in the UK in
2000 was £341m to 75,000 victims. This is more than all the other
member states of the European Union combined”.178

The report also looked at the non-financial costs of the “compensa-
tion culture”. It identified an increase in defensive procedures (e.g. in
medicine); lost management time spent assessing risks; and possible
worse care and safety as fear of being sued becomes a disincentive
to admitting liability or pointing out unsafe practices. Businesses can
suffer substantial uninsured losses following a claim, for example:

– to reputation;
– to employee morale;
– replacing plant and equipment;
– lost production time;
– lost contracts through failure to meet time commitments.

Lord Levene, Chairman of Lloyd’s, has spoken out against what he
has called “the cancer” of the US compensation culture spreading 
to the UK and has described Britain as “falling in to the same abyss”.
He went on to describe it as a national economic problem, a tax 
without representation at the most basic level and argued that it is
growing, with the cost of injury claims rising at 15% per annum.

177 Institute of Actuaries (2002) The Cost of Compensation Culture, available 
at www.actuaries.org.uk.

178 Ibid.
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To return to my original point, clearly, there are widely conflicting
views on whether or not a compensation culture exists in the UK. It
doesn’t really seem very important debating whether it exists or not.
What is important is to ensure that underwriters keep up to date 
with what is happening with claims frequency and cost.

3.2.1 Role of claims management companies

Claims Management Companies have received much of the blame
for the development of a compensation culture in the UK. These 
companies advertise extensively on TV, in hospitals and on doctors’
appointment cards. Some have representatives in shopping centres
and approach people to advertise their services. They operate on 
a “no win no fee” basis but can charge up to an additional 100% of
their fees for successful cases.

3.2.2 The Compensation Bill

The Better Regulation Task Force was critical of the way many Claims
Management Companies operate and the lack of regulation. The
Government responded by giving the industry the opportunity to
introduce self-regulation but when nothing emerged, decided to
introduce regulation through the Compensation Bill that is currently
being debated in the UK Parliament. There are, of course, many 
reputable and highly professional companies within this sector but
their reputation has been tarnished through the collapse of the 
market leaders, the Accident Group and Claims Direct.

The Government has announced that in 2006 it intends to clarify the
law on negligence, to make it clear that there is no liability in negli-
gence for untoward incidents that could not be avoided by taking rea-
sonable care or exercising reasonable skill. In other words, they will
make it clear that accidents do happen that may not be the subject for
compensation. The government has become concerned over reports
that organisations such as schools were not undertaking activities
such as field trips for fear of being sued should something go wrong.
It was thought that this could be having a detrimental effect on the
education of children and needed to be addressed. It has also been
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suggested that some events have been cancelled or not taken place
because insurers have forbidden their policyholders to hold them, for
example, firework parties. I believe that such claims are exaggerated,
but nevertheless they are attractive to the media.

Clarity is to be achieved through the Compensation Bill. The draft Bill
was published in November 2005.

3.3 The role of lawyers

The current system in the UK is time consuming and expensive;
typically a personal injury claim takes three years to settle. In many
cases, up to 40% of a compensation payment is for legal costs (which
is too much). This affects policyholders as premiums are driven up 
as a result and the extra cost has to be passed on to consumers
through higher prices for products and services.

Claimant lawyers have been learning from their American counter-
parts and applying many of the same principles to drive the system
forward.

I fear that US litigation trends are spreading into Europe. My view is
that they are being driven by a replication of the social and economic
drivers of the US liability system, for example:

– customer-centric propositions;
– service standards for customers;
– the customer is right.

These factors lead to much higher expectations of service and 
potentially an increased willingness to sue if the promised standards
are not delivered. The willingness to sue can be exacerbated by the
advertising of the claims management companies. Whilst we favour
a customer-centred approach and high standards of service, we fear
that encouragement of unrealistic compensation claims does not
serve anybody very well.
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I sense that a same social/economic environment is developing in
Europe and many claims trends are similar.

– Risk awareness leads to compensation awareness – the more peo-
ple are told of the risks, the greater the level of protection expected.
Failure to do so leads to a belief that they have been let down and 
to an expectation of compensation, whether or not the actual case
merits it.

– Compensation for non pecuniary loss is growing (Austria and 
Germany have seen rocketing levels).

– Medical liability is a big issue, particularly in France, Germany, 
Italy and Switzerland. It is also an issue in the UK, primarily for the
National Health Service.

– There is a growing tendency to consider comparative law cross-
border.

– A greater role being played by the European Court of Justice in 
ruling on compensation claims.

– Harmonisation by imposed law (EU) is increasing, heavily influ-
enced by the goals of consumer protection.

– We see pressure building for the removal of “state-of-the-art”
defence, and the 1999 review of the Product Liability directive 
contemplated the introduction of class actions into the EU.

– But differences remain, e.g. fault-based liability versus strict lia-
bility, subjective fault (e.g. Austria) and presumed fault (e.g. Spain),
and levels of damages awarded.

We are seeing claims brought for a wide range of medical condi-
tions that only a few years ago would never have resulted in a claim
being paid.
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3.4 Psychiatric illness

One area where we have seen a lot of activity in the courts is the area
of psychiatric illness. This has led to a number of claims:

3.4.1 Stress/Depression

Stress is an emotional response to life. For a few individuals, it may
give rise to psychiatric illness, whereas for the majority there will be
no problem. Stress is the body’s reaction to pressure, generally when
the body is unable to cope with it. A person may be able to cope and
even thrive on pressure but once a peak is reached, it can lead to
fatigue, exhaustion, ill health and distress. Each person is different
and as a result, it is difficult to predict when healthy tension peaks
and is replaced by detrimental stress.

Stress may be caused by a combination of factors, for example
domestic problems, job insecurity or financial worries. To succeed, 
a claimant must be able to show to the court that they are suffering
from a recognised psychiatric condition caused by work-related
stress.

We did see a significant number of expensive claims arising from the
workplace but more recently the Courts have attempted to bring
some discipline to the circumstances for claims to succeed by laying
down guidelines for work-related stress claims.

The case of Hatton v Sutherland179 was the most significant develop-
ment in this area. In this case, the claimant was a teacher in a com-
prehensive school. She had taken on extra responsibilities in 1993
and was subject to frequent illnesses until she eventually signed off
work in 1995 because of depression and never returned.

179 Hatton v. Sutherland and others (2002) EWCA Civ 76, [2002] 2 All ER 1,; [2002] ICR
613.
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The Court of Appeal ruled that she had never told anyone that she
attributed her absences to overwork. Her workload was no greater 
or burdensome than any other teacher and her pattern of illness and
absence was, on the face of it, attributable to causes other than
stress. The Court found that nobody could be blamed and no award
was made.

The situation now is that an employer will not be liable unless there 
is a real risk of breakdown, which the employer ought reasonably to
have foreseen, and which he ought properly to have averted.

To succeed, a claimant will have to show that the kind of harm suf-
fered was reasonably foreseeable to that particular person. This may
well depend upon the relationship between the employee and the
employer and the demands placed upon the employee. Unless the
employer has evidence to the contrary, he will be entitled to believe
the employee is a person of reasonable fortitude and up to the nor-
mal pressures of the job. He will be entitled to take at face value what
he is told by his employee about his health or how he is coping with
his work, unless he has good reason to believe the contrary. The
Court found that there are no occupations that should be regarded 
as intrinsically dangerous to mental health. It is necessary, therefore,
to look at the workload, the intellectual and other demands of the 
job and whether any of the employees, not just the claimant, are
showing symptoms.

There is now a duty upon employees to take responsibility for their
own health. If they are suffering problems, they should either bring
them to the attention of the employer or find another job.

Equally, employers should not be complacent. They should take 
reasonable care to avoid placing employees under stress and must
not ignore complaints or obvious signs of stress. The Court did 
comment that employers that offer a confidential advice service with
referral to appropriate counselling are unlikely to be found to be 
in breach of their duty.
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3.4.2 Failure to educate

We have seen claims brought against schools and education authori-
ties for “failure to educate” children, usually when examination
results are below expectations. The arguments are that the disap-
pointment suffered is a form of psychiatric injury and the education
establishment has a professional duty to the child and its parents.

3.4.3 Fear of asbestos

Exposure to asbestos can cause a number of different conditions.
One that has recently been the subject of litigation is a condition
called “pleural plaque”, which is scarring of pleural tissue surround-
ing lungs. There is no detectable impairment or injury but will be
found on a chest X-ray. There is a small risk of other diseases in
future, giving rise to anxiety, i.e. “fear”, a psychiatric condition for
which compensation is payable. Claimant lawyers in the UK have
been touring the industrial areas of the country with mobile X-ray
equipment seeking out potential new claimants, a tactic that was
introduced to them by US lawyers.

Several insurers brought a test case in early 2005 to challenge 
a) whether pleural plaques are actionable and b) if they are, that the
level of awards was too high. This met with partial success, the judge
ruled that while the condition itself is not actionable, the anxiety that
pleural plaques cause is actionable. However, the judge decided that
final awards in these cases should be in the range of £6,000 to £7,000,
roughly half the conventional sums typically being previously agreed
in settlement of these cases. This decision is now subject to an
appeal.
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3.4.4 Fear of death

Towards the end of 2005, we had a claim from a mortuary worker
who developed a morbid fear of death. She claimed that handling
corpses became more difficult over time to the extent that she devel-
oped an unhealthy obsession with death that amounted to an illness.
Each day spent working in the mortuary made her symptoms of 
clinical depression and post traumatic stress disorder worse. She
received £15,000 for the mismanagement of her condition, including
£9,000 for injury to her feelings.

3.4.5 Injury to feelings

The case of Essa v Laing180 saw an award for personal injury arising
out of unlawful race discrimination.

The claimant was a Welsh international amateur boxer of Somali 
origin who worked part time as a construction worker. He suffered 
an incident of severe racial abuse from a foreman and complained,
but left his job, as he did not believe his complaint was taken seri-
ously. He alleged the abuse caused him severe depression and a 
personality change, and he subsequently lost interest in boxing. His 
tribunal proceedings for race discrimination included a claim for 
personal injury. It was held that the test of reasonable foreseeability
did not apply, and the claimant simply had to show that there was 
a causal link between the discrimination and his loss.

It is of concern that the majority of the court suggested that injury 
to feelings was akin to psychiatric injury. This is significant, as it will
now be argued that injury to feelings fall within the definition of
injury in an insurance policy. Furthermore, the majority in the Court
of Appeal held that if it was foreseeable that injury to feelings would
occur, then it was equally foreseeable that there would be psychiatric
injury.

180 Essa v. Laing Ltd (2004) ICR 746.
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3.5 Whiplash

Whiplash is a soft tissue injury to the neck, effectively a sprain of the
neck and usually arises as a result of a motor accident. Treatment is
straightforward, usually half a dozen sessions of physiotherapy.

It is a major source of claim, with something like 200,000 claims for
compensation per annum, costing the insurance industry more than
£750m each year. Whiplash claims are the most common type of
insured personal injury claims in the UK. Most sufferers make a very
quick recovery; it is rare for claimants to develop chronic symptoms
or disability. Generally, the condition is one of temporary discomfort
and the award is for the “pain and suffering” of the claimant.

The legal costs associated with these claims can be the same level 
as for the damages awarded. Given the numbers involved, it makes
these claims very expensive for the insurance industry.

It is debatable to what extent there is a genuine injury, but it has
become routine for claims arising from motor accidents to include 
an element for whiplash: it has become an entitlement.

3.6 Bodily injury?

We have seen a number of claims that seek to stretch the boundaries
of what constitutes bodily injury. Not all have been successful but 
are indicative of the extent to which there is greater creativity in the
kind of claims that are being made. It is also true to say that the
underwriter did not envisage them at the time the policy wording 
was drafted.

3.6.1 Failure to be made “head girl”

The parents of a schoolgirl were awarded damages after a claim for
injury to her feelings for not being made “head girl” at her school. 
It was claimed that she had been led to believe that she would receive
that appointment and that the decision to appoint another girl had
caused her depression and injury to her feelings.
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3.6.2 Falling coconut

Travel agents have to deal with numerous claims a year for alleged
personal injury. One such case involved a claim following the falling
of a coconut on to the chest of a holidaymaker while she was reclin-
ing under a palm tree in the Dominican Republic. The claim against
the tour operator was settled out of court for £1,700. She had alleged
that it could have been fatal.

3.6.3 Too many letters

Just before Christmas in 2003, a postman sued a university lecturer
for posting too many letters. The postman claimed he had pulled a
back muscle after lifting a sack full of journals the lecturer had posted
in a normal red pillar-box. This claim failed.

3.6.4 Acoustic shock

Acoustic shock is the term used to describe a trauma due to exposure
to unwanted and sudden bursts of pressure to the ear. It is most com-
mon among call centre workers and is the consequence of listening
to piercing noises via telephone headsets. Those using conventional
telephones can quickly move the phone away from their ear while
those using headsets cannot. The call centre employee has an almost
permanent exposure to noise.

The noises can be caused by fax machines calling their number by
mistake, feedback oscillation from cordless phones or from alarms 
or whistles blown by people not happy with being called.

The most significant claims activity involved 26 British Telecom
switchboard operators who won compensation of more than
£250,000 in an out-of-court settlement in 1999. They suffered acoustic
shock from unexplained screeches on telephone lines. One man’s
injuries were so severe, including hearing loss, constant tinnitus 
and difficulties with balance, that he was awarded £93,000.
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BT said that the main cause was angry customers shouting or chil-
dren blowing whistles down the telephone and that since 1991, their
headsets have been fitted with noise suppression devices.

3.6.5 Osteo-arthritis

One of the more recent sources of claims is for osteo-arthritis. It is 
a condition caused by kneeling too much while working. For many
generations, it was generally known as “housemaids knee”.

There are also conditions affecting the hand or elbow and all result 
in pain and tenderness and may include stiffness of the joints.

It is particularly common with miners and construction workers and
we are seeing very large numbers of claims being made over the last
few years. It is part of a package of claims from ex-miners, including
vibration white finger and chronic pulmonary disease, most of whom
claim for all of the conditions.

3.7 Fraud

There is an increasing problem with fraudulent claims in the UK; 
it is not limited to liability classes but is a threat to all areas of the
industry.

3.7.1 Claims against local authorities

In Northern Ireland, there was a housing estate where over 80% of
the residents had brought a successful claim against the local author-
ity for trips due to uneven pavements. When this information was
brought to the attention of a judge in yet another case, he threw out
the claim and made it clear he would be very suspicious of any sub-
sequent claims.

Claims against local authorities for trips on uneven pavements are 
a major problem in the UK. For example, the Liverpool Council has
received a massive increase in such claims in recent years:
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– In 2000, they had 2,200 such claims;
– In 2001, it was 4,000;
– In 2002, it had risen to 6,000.

The problem exists for many councils and it has been suggested 
that as many as 80% of all such claims are false. One man was actu-
ally in prison on the date he claimed he had fallen and another appar-
ently files a new claim every year in time for Christmas. One entire
family claimed they had been hurt tripping over the same stretch of
pavement.

3.7.2 Fraudulent or “stage-managed” claims

There have been reports of an increasing number of stage-managed
claims, especially involving motor vehicles. There have been criminal
convictions for gangs acting to extort money from insurers from acci-
dents that didn’t happen. They would acquire wrecked cars and set
up accident sites and claim for personal injuries allegedly suffered.

There was even one case involving a bus that was involved in a
minor mishap while leaving the garage, and the number of people
coming forward to claim, alleging they were passengers, was actu-
ally more than the bus was physically capable of holding.

3.7.3 USA silicosis

A recent court case in the USA questioned the validity of claims for
the lung disease silicosis, a debilitating and potentially fatal illness.
A US federal judge criticised the law firm representing 4,256 people
who had filed silicosis suits against various companies, claiming that
“These cases were driven by neither health nor justice” and “were
manufactured for money”. Whilst she did not dispute the existence of
the disease, she questioned the medical evidence for these particular
claims, and noted that silicosis claims filed in Mississippi courts
jumped from 40 five years ago to 7,228 in 2003.
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3.8 The ever-expanding boundaries, and how to deal with them

We can expect further cases to continue to test the boundaries of
what are and are not acceptable claims. For this reason, we must
expect that the next 30 years will bring as many changes as the last
30. Liability laws will also continue to be challenged as new causes 
of claim or new sources of perceived injustice are brought before 
the courts to rule upon. The challenge for insurers is how to cope
with the trends, including the retrospective impact of change on IBNR
(Incurred But Not Reported) and other claims in the pipeline.

What may have been unthinkable only a few years ago may well
become a routine claim for which compensation will be paid. There 
is no doubt in my mind that the expectations from society are chang-
ing and this shift influences policymakers. We have also seen a shift
in thinking by judges who are increasingly persuaded by consumer
protection issues.

The US style to litigation is spreading to Europe and the Wall Street
Journal recently carried a story reporting that “Plaintiffs lawyers,
long the scourge of big business, are facing serious obstacles in the
U.S. New laws are capping damages and making it harder to move
cases to friendly jurisdictions. Now, some of the biggest names in the
plaintiff’s bar have a new strategy: Hunt for plaintiffs in Europe”.181

Countries that have yet to experience these developments really
should take note because the probability is that the trends will gradu-
ally spread further, with EU Member States particularly vulnerable.

Insurers have paid a heavy price with long tail liabilities and will 
continue to do so unless a more sensible basis of underwriting these
risks is adopted. In countries such as France, the lessons have been
learned and claims-made triggers adopted. It is difficult to do so in
the USA because of the regulatory requirements and the political
influence of the State insurance officials but this is not the case for
general liability (GL) polices in the UK.

181 The Wall Street Journal (2005) “Courting Abroad: For the Tort Bar, A New Client
Base: European Investors”, The Wall Street Journal (2nd September).
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Insurers seem determined to retain traditional losses occurring pol-
icy wordings, despite the fact they were never designed for the type
of claims we face today and are wholly inappropriate as a means 
of providing security. These reasons are probably based upon a fear
of losing market share or hitherto profitable business.

How a policy is actually triggered is something that I find a surprising
lack of knowledge about in the market. There seems to be a common
expectation that a GL policy triggers in the same way as for employ-
ers’ liability (EL).

EL claims are shared between insurers on a time-exposed basis. 
This is because an EL policy covers “injury caused during the Period
of Insurance” and the cause of, for example, asbestos diseases is 
the exposure to asbestos.

A GL policy is different; it covers “injury or damage happening dur-
ing the Period of Insurance”. The date the injury or damage happens
is not necessarily the same as when it is caused. The mere exposure
to asbestos does not automatically lead to a disease; many people
are exposed because it is in the air but only a small proportion
become ill. Therefore, mere exposure cannot meet the requirement
for the injury to happen during the policy period.

For a GL policy to be triggered, the injury or the damage has to hap-
pen during the Period of Insurance. This is not always straightfor-
ward; in the case of an accident, it generally raises no problems but
for latency claims, difficulties can arise. For example, in cases of
mesothelioma, the date the injury happens is when irreversible cell
damage occurs which, according to leading medical specialists,
tends to be approximately ten years prior to diagnosis. To illustrate
this point, a claim where the condition was diagnosed in 2005 should
be brought under the policy in force in 1995, as this is the date the
injury happened. This was the conclusion reached in the case of
Bolton Metropolitan Borough Council v MMI and Commercial Union
2005 and is entirely consistent with known case law and medical
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opinion. This means that there may be uncertainty for policyholders
in many instances because latency claims can vary in many ways and
it begs the question of “just how valuable are losses occurring word-
ings”. In many instances the imagined benefit will not exist. In any
event, trying to rely upon a policy issued many years earlier presents
a number of problems in itself, not least being tracing the policy and
the adequacy of the limit of indemnity. As recently as the 1970s,
many policy limits were as low as £250,000.

For insurers, long tail liabilities present some significant problems.
Apart from coping with the cost of legacy claims, insurers need to be
able to price the business they are writing today but will be the future
source of claims. In order to price accurately, insurers must be able 
to assess the likely frequency and severity of claims. This is virtually
impossible for claims with a long latency.

In 1971 when the UK government was in the throes of introducing
compulsory insurance requirements for employers’ liability, one of
the issues was the financial limit on the minimum level of insurance
required. It decided that £2m was an appropriate amount, based
upon the fact that claims for even £1m were difficult to imagine and
that £2m simply could not happen. In 2005, we are looking at settle-
ments of £15m or more for very serious injury cases. These cases
take time to settle; a similar accident happening today may not be
settled until, say, 2012, so what will be the equivalent value at that
time?

Over a long period, it is impossible to predict wage inflation, social
inflation, inflation in the cost of care as well as increases in court
awards. It is also impossible to predict the advances in medical
science that will occur over such a period. This may act to the bene-
fit or detriment of the insurer in terms of finding a cure or carrying
out a more accurate diagnosis. Any medical development that pro-
longs the life expectancy of a claimant will increase the cost of the
claim. Equally, we have to consider what changes are made to the
law or how the law is interpreted.
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The argument put forward by policyholders is that a losses-occur-
ring basis gives businesses much more insurance cover than might
otherwise be the case. I agree with this to an extent but there is
uncertainty. I would add that insurers are anxious to avoid a repeat 
of history and are now much more cautious with regard to new and
emerging risks, often due to the influence of reinsurers. In many
cases, it has been the reinsurance industry that has borne the major
share of the long tail and it is now much more cautious about those
they will reinsure and the basis for providing reinsurance. They are
risk managing their business in the same way that direct insurers
need to, it is not just something for policyholders to do.

Market capacity for pharmaceutical risks has fallen dramatically.
There is speculation over the safety of mobile phones, EMF, GMOs
and nanotechnology. There is concern about the effects of BSE, 
passive smoking and silica. Child abuse is a growing source of
expensive claims, with sums in excess of £1m being sought in indi-
vidual cases. We are seeing more and more exclusions appearing 
in wordings and with the cost of claims continuing to rise, policy-
holders will be asked to pay more in premiums for less cover.

These exclusions anger our policyholders but it is because of the
losses occurring wording that exclusions are needed. I expect to see
more exclusions being introduced to combat the damaging effects 
of long-tail liabilities. Alternatively, claims made coverage could be 
a way of maintaining wider cover because it is possible for insurers
to respond to claims trends, new laws and legal precedent quickly
and adjust their terms accordingly. Sooner or later insurers will have
to respond to the threats posed by the unknown and unquantifiable
exposures that will come back to haunt them many years later.
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3.9 The 21st century liability insurer

The insurer for the 21st century needs to be much smarter than the
19th and 20th century versions and exploit both the knowledge and
the technology we have today. I firmly believe that the issues
described can be dealt with successfully. We are not talking about 
a monster that is out of control.

For the underwriter of the 21st century, many of the challenges faced
are the same as the underwriter from the 1970s. What is different,
however, is that we have much more experience of what can go
wrong; we know there will be changes to the law and how it is inter-
preted; we know there will be new causes of loss.

The 21st century insurer must apply the learning experience and
underwrite in a very structured and controlled way:

– Use only the most experienced, skilful and talented liability under-
writers. The insurer should make the very best use of these talents,
including the coaching of less experienced underwriters to preserve
the intellectual capital within the organisation for future use;

– Empower underwriters only to write business within their sphere 
of proven competence.

– Apply portfolio management techniques, which means that every
transaction can be monitored and responded to swiftly should the
need arise.

– Have very clearly stated and defined risk appetite and stick to it, 
do not go further in pursuit of market share.

– Ensure that underwriters, actuaries and claims managers work very
closely on all aspects of the business, including portfolio pricing.
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– Employ environment scanning practices to ensure that every 
legal, scientific, technical and social shift is identified and its impact
factored into underwriting and claims management.

– Only issue policy wordings that can be truly understood and control
the exposure to within predictable levels.

– Reward good risk management and penalise the bad one. This pro-
vides real incentives to businesses and can be far more readily
achieved with tighter wordings that achieve predictable outcomes.

There will always be uncertainty, which is what insurance is about.
The successful insurers for the future will be those that risk manage
their own risks effectively and can provide the price stability desired
by policyholders and remove the result volatility detested by share-
holders. It can be achieved through a controlled and disciplined way
of transacting business that will enable insurers to take the changes
in their stride and preserve cover that policyholders will need for 
new and emerging risks.
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4 Conclusion

We have seen that courts will increasingly interpret the law to ensure
that the modern concept of “justice” is delivered and that this will
serve to encourage claimants to test the boundaries of what a court
will and will not accept. In particular, we can expect to see the area 
of psychiatric illness present regular challenges.

Undoubtedly, the world of litigation for bodily injury has changed 
for good and liability underwriters must accept this and adapt their
underwriting accordingly. Keeping pace with developments and
anticipating future trends will be crucial in achieving acceptable
underwriting results. With claims costs rising at least with the pace 
of inflation, premiums will need to rise to keep pace with them and 
all new sources of liability potentially add to the burden.

Perhaps the biggest challenge of all is for liability underwriters 
to accept that there is a need for strong underwriting discipline, a
clear focus on risk appetite and risk management and for policy
wordings to clearly reflect and control the exposure the underwriter
thought he was accepting. Clearer policy wordings and more stable
results actually offer the policyholder a better deal through more 
predictable prices, greater clarity of cover and a stronger, more
competitive market.

Phil Bell joined Royal & SunAlliance in 1968 and has specialised in 
liability insurance since 1974. He now has specific responsibility for
underwriting the complex cases within the UK and negotiates the
reinsurance treaty. He is a member of the ABI Liability Committee
and is also Chairman of the CEA General Liability Committee.

Contact: Phil.bell@uk.royalsun.com
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Abstract

This paper looks at the practice of forum shopping in the United
States and focuses on the new Class Action Fairness Act which 
was passed in 2005 and is one of the most sweeping legislative 
initiatives relating to class action litigation.
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1 Introduction: Continental reflections on 
forum shopping

Professor Harald Koch, in his paper entitled “International Forum
Shopping and Transnational Lawsuits” (published in this issue), 
has accurately described the twin rationales for forum shopping by
continental lawyers. He makes the dual points that forum shopping
embodies both good lawyering as well as averting legal malpractice.
In his view, which I believe is correct, an attorney who does not take
forum attributes into account in pursuing litigation is acting in a 
fashion that is tantamount to malpractice. In short, all good lawyers
forum shop.

Professor Koch also has accurately articulated a compelling list of
why continental lawyers might seek to forum shop by selecting a
forum in the United States. He points out the various advantages of
litigation in the American legal system: (1) varying advantageous
substantive law; (2) the availability of jury trials; (3) contingency fee
arrangements permitting recovery of large attorney fee awards; (4)
no fee shifting for legal costs and expenses; (5) liberal discovery
rules; and (6) the availability of punitive damages.

Professor Koch further points out that the possibility of forum shop-
ping is largely a plaintiff-favouring strategy, because plaintiffs always
have the initial choice of forum, and defendants typically must suffer
the plaintiff’s choice of forum.

I agree with all Professor Koch’s arguments and points, and would
like to expand on his observations. In the United States, forum shop-
ping also is an attribute of good lawyering, and the failure to take into
account forum advantages and disadvantages also might be tanta-
mount to malpractice in certain circumstances. Practising attorneys
do forum shop all the time.

Forum shopping in the United States, however, involves far more
nuanced and sophisticated gamesmanship than continental lawyers
might appreciate. In the United States, forum shopping is the conse-
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quence of, and involves the complex interplay of, a dual federal and
state court system. In addition, American procedural rules provide
for an elaborate system of forum shopping opportunities for both
plaintiffs and defendants.

While a continental lawyer, at first blush, might perceive American
forum-shopping opportunities as plaintiff-favouring, the multiple
complex of procedural rules actually levels the litigation playing 
field in interesting ways. As I will discuss below, the recently enacted
Class Action Fairness Act (CAFA) embodies both a sophisticated
forum-shopping mechanism, and as such, CAFA also embodies a
procedural approach to tort reform. Rightly understood, CAFA is 
a part of the American tort reform movement.

2 Forum shopping opportunities in the United
States

Initially, forum shopping in the United States is to the plaintiff’s
advantage. Because of the existence of both a federal and state court
system, an attorney’s first litigation decision is to choose a federal 
or state forum. Practising attorneys in the United States are well-
versed in the differences between federal and state courts. Federal
and state courts differ in the method of judicial selection, procedural
rules, juror pools, and docket congestion, among other differences.

In both the federal and state court systems, American attorneys are
very knowledgeable about so-called “plaintiff friendly” jurisdictions.
These tend to be state courts (and some federal venues) where jury
verdicts favour plaintiffs, juries return high compensatory and puni-
tive damage awards for plaintiffs, the jurisdiction has plaintiff-
favouring substantive and procedural law, and where the courts have
“plaintiff-friendly” judges on the bench. In the state court system,
these often are elected, rather than appointed judges. In addition,
plaintiff-friendly jurisdictions may tend to have juries that will engage
in “civil jury nullification,” which is a practice of disregarding the
judicially instructed law.
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Correlatively, defendants abhor plaintiff-friendly jurisdictions. In
extreme instances, such as class action litigation, the class action
defence bar has denominated such venues as “hell-hole” jurisdic-
tions, for obvious reasons. In the United States, then, plaintiffs ini-
tially seek to pursue litigation in a plaintiff-friendly forum, and defen-
dants will seek to avoid having to defend litigation in such a forum.

Although American rules grant the plaintiff the initial choice of
forum, in the federal system, at least, several statutory schemes and
doctrines enable defendants to counter the plaintiff’s initial choice 
of forum. Thus, the federal removal statutes182 permit defendants to
“remove” cases from state court into the federal court system. By 
utilising the federal removal statutes, then, American defendants can
effectively avoid having to defend a case in an unfavourable state
forum.

In addition to the removal procedures, once a case is in the federal
court system, a defendant has the ability to transfer a federal case 
to any other federal forum where the action originally could have
been brought by the plaintiff.183 Moreover, a defendant may seek to
have a case dismissed on the grounds of the forum non conveniens
doctrine, a doctrine familiar to continental lawyers.

The most exemplary and striking use of these combined procedural
opportunities by a defendant corporation is embodied in the famous
case of Piper Aircraft v. Reyno.184 In Piper, a small commercial aircraft
crashed in the Scottish Highlands. The pilot and five passengers 
were all killed; the pilot, passengers, and their heirs were Scottish
residents. The aircraft had been manufactured by Piper Aircraft Corp.
in Pennsylvania (USA). The plaintiffs’ attorneys, through a court-
appointed administratrix, filed a lawsuit against multiple defendants
in California state court.

182 28 U.S.C. § 1441 et seq.

183 See 28 U.S.C. § 1404(a).

184 Piper Aircraft v. Reyno, (1981) 454 U.S. 235.
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Using the federal removal statutes, the defendant Piper Aircraft
removed the litigation from California state court into the California
federal court. Once the case was properly removed to the federal sys-
tem, the defendant then asked the federal court to transfer the case 
to a federal district court in Pennsylvania, a forum where the plaintiff
originally could have sued. The court granted the transfer motion. In
the transfer forum in Pennsylvania, the defendant Piper then asked
the federal court to dismiss the case on forum non conveniens
grounds, which the court granted.185 The United States Supreme
Court ultimately upheld Piper’s invocation of this set of procedural
manœuvers, including the forum non conveniens dismissal.

The Piper Aircraft case, then, graphically illustrates how American
procedural rules effectively can level the playing field regarding
choice of forum as between plaintiffs and defendants. Every plaintiff
must be aware that the way in which a case is pleaded may result in
removal of the case into federal court. If a plaintiff wishes to avoid
removal, the plaintiff must plead the litigation in a way to avoid
removal, or to make the case “removal-proof.” Defendants, on the
other hand, need to assess the strengths and weaknesses of attempt-
ing to move a case from the plaintiff’s choice of forum to another
forum perhaps more defendant-friendly.

185 Ibid.
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3 Illustration: American forum shopping in the 
class action and mass tort context

American plaintiffs and defendants forum shop for advantage, but
the understanding of what constitutes a preferable forum changes
over time, often in response to doctrinal shifts or rule changes. 
This phenomenon is amply demonstrated by class action and mass
tort litigation in the American federal courts over the last thirty-five
years.

For a twenty-year period, spanning the mid-1970s through the 
mid-1990s, federal courts were the perceived advantageous forums
for class action plaintiffs. During this period, federal courts experi-
mented with ways to aggregate and consolidate mass tort litigation,
and favoured class action procedures to accomplish resolution of
mass tort actions. However, the trend favouring mass tort class litiga-
tion decelerated rapidly after 1995–96, when many federal courts
ruled that mass tort class actions were not viable or maintainable 
in federal court.

The effect of these federal decisions in 1995–96 prompted the plain-
tiffs’ mass tort bar to move their cases into state court systems,
rather than the hostile federal courts. Among the fifty states, the
plaintiffs’ lawyers discovered a number of “plaintiff-friendly” venues,
where state court judges were very willing to grant so-called “drive-
by” class certifications without rigorous analysis of class certification
standards. Many, if not most of these venues were in the Gulf South
states, as well as selected venues in Illinois, California, and New 
Jersey. The defence bar, in turn, developed a list of the top ten 
“hell-hole” jurisdictions in the United States. Through the twenty-
first century, state forum shopping for plaintiffs constituted good
lawyering; the failure to file in plaintiff-friendly jurisdictions 
arguably was tantamount to malpractice.
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The problem of plaintiff forum shopping, particularly in mass tort 
and consumer class actions, spurred a backlash by the corporate 
and defence bar. In the late 1980s, the prevailing Republican ad-
ministration responded with a Contract with America platform that
included provisions on substantive tort reform and procedural 
measures to harness class action and frivolous litigation. In 1991,
Congress enacted the Civil Justice Reform Act. In 1995, to address
securities strike suits, Congress enacted the Private Securities
Reform Act of 1995.

The Class Action Fairness Act, which took Congress eight years to
enact, is a part of the civil justice and tort reform movements in the
United States. Rather than attempt to mitigate tort litigation through
substantive law reform, CAFA instead attempts to regulate class
action litigation through defendant-favoring forum shopping pro-
cedural mechanisms. As will be explained below, the centerpiece of
CAFA is its removal provisions, which now formally and liberally 
permit defendants to remove class actions out of unfavourable state
forums and into defendant-favouring federal courts.
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4 The American Class Action Fairness Bill of 2005

On 18 February 2005 President Bush signed the “Class Action 
Fairness Act of 2005”.186 The Act represents one of the most sweep-
ing legislative initiatives relating to class action litigation since
amendment of Federal Rule of Civil Procedure 23 in 1966. The Senate
had passed the Act by a vote of 72–26, and the House by a vote of
279–149.

Versions of this legislation have been pending in Congress for sever-
al years. The House passed similar bills on several occasions, only to
see the legislation languish in the Senate. After the November 2004
election, Congress acted quickly to enact the Act when Republicans
secured a Senate majority and House Republicans agreed to accept
the Senate version.

4.1 Summary of the Act

The Act is a complex statute that contains provisions addressing: (1)
original federal court jurisdiction over class action lawsuits; (2)
removal of state class actions into federal court; (3) class action set-
tlements, including notice provisions; (4) interlocutory appeal of
remand decisions; (5) other non-class “mass actions”; (6) reporting
requirements; and (7) effective date.

The Act applies to any civil action commenced on or after the date of
its enactment. The Act is not retroactive and therefore has no applica-
bility to class action pending or filed before February 18, 2005.

4.2 Original jurisdiction

The Act has incorrectly been characterised as a removal statute
intended to move all state class actions into federal court. Primarily,
the Act essentially is a modification of federal statutes relating to the
federal court original diversity jurisdiction.

186 Class Action Fairness Act (2005).
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The Act amends the federal diversity statute.187 It provides federal
courts with original diversity jurisdiction over any class action when:
(1) the aggregate amount in controversy exceeds US$ 5m (exclusive
of interests and costs); (2) the number of putative class members is at
least 100; and (3) any class member is a citizen of a state or foreign
country different than any defendant.

This amendment achieves two significant modifications of existing
federal court diversity jurisdiction. First, the statute permits aggrega-
tion of class damages, effectively overruling the Supreme Court’s
non-aggregation decision in Zahn v. International Paper Co.188 Sec-
ond, the statute provides for “minimal diversity” among the parties,
effectively eliminating the “complete diversity” requirement that
exists for all other federal diversity cases. The net effect is to expand
federal court jurisdiction for large scale, multistate class actions and
to eliminate previous impediments to federal jurisdiction over such
class actions.

The statute provides for both mandatory and discretionary exercise
of federal jurisdiction for class actions that meet the threshold
requirements of minimal diversity and US$ 5m aggregate damages.

4.3 Mandatory jurisdiction

The statute creates two types of mandatory jurisdiction: circum-
stances when a court may not decline class action jurisdiction, and
other circumstances when a court must decline jurisdiction. First, a
federal court may not decline to exercise jurisdiction if 1/3 or fewer 
of proposed class members are citizens of the state in which the
plaintiffs filed the original action.

However, a federal court must decline to exercise jurisdiction: (1) if
more than 2/3 of class members are citizens of the state in which the
action was originally filed; (2) at least one defendant is a citizen of 
the state in which the action was originally filed, class members are

187 28 U.S.C. § 1332.

188 Zahn v. International Paper Co (1973) 414 U.S. 291.
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seeking significant relief from this defendant, and the defendant’s
alleged conduct forms a significant basis for the plaintiffs’ claims; (3)
the principal injuries were incurred in the state where the action origi-
nally was filed; and (4) in three prior years, the same claimants have
not asserted the same or similar claims against the defendants.

In addition, a federal court must decline jurisdiction if 2/3 or more of
class claimants, and the “primary” defendants, are citizens of the
state in which the action originally was filed.

4.4 Discretionary jurisdiction

The Act vests discretion to decline federal court jurisdiction even
when the proposed class action satisfies the minimal diversity and
amount-in-controversy requirements. Thus, if more than 1/3 but 
less than 2/3 of class members and the “primary defendants” are 
citizens of the state in which the case was filed, the court may decline
jurisdiction. The court is to consider whether yielding jurisdiction
would be “in the interests of justice . . . looking at the totality of the
circumstances.”

Several factors may guide this discretionary evaluation, including
whether: (1) the claims involve matters of national or interstate inter-
est; (2) the claims will be governed by state law in which the action
originally was filed, or by the laws of other states; (3) the plaintiffs
have artfully pleaded the case to avoid federal jurisdiction; (4) the
forum has a nexus with class members, the defendants, and the
harms alleged; (5) whether the numbers of class members is substan-
tially larger from the state in which the action was originally filed
than from any other state, or whether claimants are dispersed among
many states; and (6) during three years prior to filing the class action,
one or more same or similar class actions were filed on behalf of
the same or similar claimants.
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4.5 Removal procedures

The Act works with the federal removal statutes to permit class
actions filed in state court to be removed into federal court. The 
federal removal statutes are set forth generally at 28 U.S.C. §§ 1441 
et seq. The Act adds a new removal provision, 28 U.S.C. § 1453, 
that interacts with the existing removal provisions.

The new removal provisions modify removal procedures in several
respects. Existing diversity cases must be removed to federal court
within one year.189 Under the Act, class actions are exempt from this
deadline. Under existing removal provisions, a case may not be
removed if any defendant is a citizen of the state in which the action
is brought. The Act modifies this restriction; class actions may be
removed regardless of whether any defendant is a citizen of the state
in which the class action was brought. Lastly, under existing removal
procedures, all defendants must consent to a removal petition. The
Act eliminates this restriction; state class actions may be removed
without the consent of all the defendants.

4.6 Interlocutory appeal of removal/remand orders

Under the current removal statutes, an order remanding a case 
to state court is not reviewable.190 The Act permits accelerated, 
discretionary review of a district court’s order granting or denying 
a motion to remand. This appeal must be brought “not less than 
7 days after entry of the order.” The appellate courts have discretion
to entertain the appeal; the statute does not provide standards for
exercise of this discretion.

If an appellate court accepts discretionary review, it must complete
its review no later than 60 days after the date the appeal was filed.
However, if the parties agree, the appellate court may grant a 60-day
extension, or a ten-day extension “for good cause shown and in the
interests of justice.”

189 See 28 U.S.C. § 1446 (b).

190 28 U.S.C. § 1447 (d).
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4.7 Mass actions

The Act contains provisions permitting removal for “mass actions”
filed in state court. These are not special provisions for mass tort
cases, despite the confusing label. Rather, these provisions are
intended to encompass states such as Mississippi, which does not
have a state class action rule, but permits massive joinder of claims
under its state joinder rule. The Act defines a mass action as “civil
actions in which 100 or more plaintiffs bring suit jointly for monetary
damages based on claims that involve common questions of law 
or fact.”

These state joinder lawsuits are subject to the Act’s removal pro-
visions. How ever, in “mass action” lawsuits, each plaintiff must 
individually satisfy the US$ 75,000 amount-in-controversy require-
ment for jurisdiction under 28 U.S.C. § 1332(a).

Mass action cases will not include cases where (1) all claims arise 
in the filing state and any injuries were suffered in that state or a con-
tiguous state; (2) the de fen dant joined the claims; (3) the claims are
asserted on behalf of the public pur suant to a state statute; and (4)
the claims have been consolidated solely for coor dinated pre-trial
proceedings.

If the defendants remove a mass action to federal court, then the
mass action may not be transferred to federal MDL proceedings
unless a majority of plaintiffs request MDL treatment.

4.8 Settlements and notice provisions

The Act’s preamble sections recite the benefits of class action litiga-
tion as well as the burdens and abuses of class litigation. In order to
curb the most egregious excesses of class settlements, the Act pro-
vides provisions relating to settlements. For example, the Act pro-
vides that settlements may not pay larger awards to some class
members because they live in closer proximity to the court where the
litigation was filed.
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Most prominently, the Act provides that in coupon settlements, the
attorneys’ fee award is to be based on the value to class members of
coupons that class members actually redeemed. If a portion of a
coupon settlement recovery is not used to determine fees, then the
fee award is to be based on time that class counsel reasonably
expended.

The Act provides for new notice provisions. The Act requires that
when a proposed settlement is filed in court, each defendant must
notify the appropriate state and federal officials of each state in which
class members reside of the proposed settlement. The notice must
include information about the complaint, proposed settlement, class
notice, proposed judgment, and names of class members (if feasible).

A federal court may not finally approve a class settlement earlier than
90 days after state and federal officials are notified. If notice to gov-
ernment officials is not provided, then a class member may choose
not to be bound by any settlement agreement or consent decree.

4.9 Implications of the Class Action Fairness Act

At least some implications of the Class Action Fairness Act are rea-
sonably foreseeable. First, we are about to embark on at least a
decade of collateral litigation arising from appellate review of
remand orders. Because the statute does not provide standards for
discretionary review, appellate courts will now embark on delineat-
ing such standards. This exercise probably will replicate the federal
court experience in articulating standards for discretionary interlocu-
tory review of class certification orders under the Federal Rules of
Civil Procedure 23(f), amended in 1998.191

Second, federal courts that do accept discretionary review of re-
mand orders will now have to construe the often problematic lan-
guage of the statutory provisions to determine whether federal 
jurisdiction was mandatory or discretionary. Appellate courts will
now be enmeshed in thorny statutory construction problems, 
such as determining how many members comprise a proposed 

191 Fed. R. Civ. P. 23(f) (amended in 1998).
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class (applying the difficult 1/3 and 2/3 formulas), as well as location
of class members. Courts will have to parse new terms such as “pri-
mary defendants.” This exercise will probably replicate the federal
court experience with parsing Congress’s supplement jurisdiction
statute.192

Many class actions will probably not be removed into federal court,
because of the local carve-out exceptions. A recent study conducted
by Mealey’s Litigation Reporter validated this hypothesis. Studying
state class actions in several states (both large and small) between
1997 and 2003, the study concluded that under the Act’s provisions,
approximately 60% of class actions will remain in state courts, while
40% will be removable. Because of various securities litigation excep-
tions, the Delaware Chancery court will retain approximately 90% of
its docket.

The Act most likely will result in large-scale multistate and national
class actions being removed into the federal system. Alternatively,
the plaintiffs’ bar may regroup and decide to file more class actions
initially in federal courts, in plaintiff-friendly jurisdictions such as the
Second and Ninth Circuits. Small-scale, localised class actions will
remain in state court.

Finally, it is worthwhile noting the law of unintended consequences.
When Congress enacted the Private Securities Reform Litigation Act
in 1995, Congress intended to severely curb abusive shareholder and
other securities litigation. Then, commentators predicted the death
knell of securities litigation. The experience of the PSLRA has been
dramatically otherwise. Rather than curbing such litigation, federal
courts have experienced a proliferation of its PSLRA docket.

4.10 The Class Action Fairness Act’s effect on mass tort litigation

Three parts of the Act deal with tort litigation. The first provides a
means to remove a true class action from a state court to a federal
court, under spelled-out requirements and limits. The second brings

192 28 U.S.C. § 1367 (enacted in 1990, and still unsettled law).
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mass tort actions within the ambit of class actions for removal pur-
poses, but also with numerous limitations. Third, if one considers a
suit for economic loss (“coupon suits”) as torts, these too are regu-
lated.

4.10.1 Class actions

As to the class action provisions, class actions started in state court,
including those for tort, are removable under the minimal diversity
requirement if the amount in controversy in the aggregate is US$ 5m
or more. Such a provision will mean little to the parties in New York
class actions, however, since the courts have refused to apply CPLR
Article 9 to allow tort-based class actions.

A number of states, however, have been amenable to certifying class
actions for tort cases, sometimes for citizens of that state and some-
times creating a nationwide class actions. Some of these classes
have been for personal injuries arising out of the use of or exposure
to a common product, such as asbestos, tobacco, and pharmaceuti-
cals (such as Baycol or OxyContin). Supporters of the new law saw as
an abuse the practice of plaintiffs filing nationwide class actions in
state courts after being denied such classes by federal courts. Under
the new law, removal of these actions to the federal court will pre-
sumably lead to their dismissal again. (This result has already been
achieved, in any case, by federal courts enjoining state court class
actions under the All Writs Act.).

A cause of action for medical monitoring (the creation of a fund to
pay for periodic testing of persons exposed to a toxic substance) is a
hybrid, involving aspects both of personal injury and of the creation
of an equitable fund. Many states recognise a cause of action for
medical monitoring, provided its requirements are met of course.
These actions are usually only for citizens of that state, but some
have been nationwide in scope, as for example the diet drug Fen
Phen settlement. A limit under the act on removal might well apply to
medical monitoring suits where both the defendant and the plaintiffs
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are citizens of the state. Therefore, an action brought based upon the
conduct of a local polluter would not be removable, whereas one
against a prescription drug manufacturer located in another state
would be.

4.10.2 Mass actions

The new definition of civil actions for which federal courts have 
original jurisdiction – and therefore removal jurisdiction exists –
includes a “mass action,” which is defined as one in which “mone-
tary relief claims of 100 or more persons are proposed to be tried
jointly on the ground that the plaintiffs’ claims involve common
questions of law or fact.”

Concentrating on the phrase “proposed to be tried jointly,” the ques-
tions are who has proposed it and how has it been proposed to be
done. Class actions by their inherent representative nature are one
way to try the cases of all claimants together, but that is already
covered in another section of the new law as discussed. Other
procedural mechanisms by which 100 or more cases may be tried
together are consolidation (as for example under state laws which
track Federal Rules of Civil Procedure 42); joinder (as for example
under state laws which track the Federal Rules 20); or special state
rules, or just by court order.

Past experience in mass torts aggregations indicates that it is only
rarely that a large number of cases have been brought together for
trial purposes by either joinder or consolidation. These devices are
not expansive enough to round up hundreds of cases. However, it
has been asserted that one of the abuses aimed at under the new law
was the practice in Mississippi which allowed the joinder of claims
for injuries from the same product under almost any condition. Plain-
tiffs living in various venues in that state could sue an out of state
defendant in the county of their choice even if their claims had little in
common. But to the extent this situation was abuse, it had been
largely terminated before the act went into effect. The Supreme Court
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of Mississippi had changed its official comments for the joinder pro-
cedure to require a “distinct litigable vent linking the parties” and on
that basis had ordered the severance of cases of such recent mass
torts as Propulsid and Fen Phen diet pills.193

Mississippi practice aside, very few state court mass tort actions
which have been tried jointly. More often they are prepared jointly
and then tried one by one or in small groups. The new law makes it
clear that the mere coordination of cases for preparation purposes,
which is common in states which see much mass tort litigation such
as California, New York, New Jersey or Pennsylvania, does not make
the cases removable.

As to who may propose the joint trial, the new law has a clause which
prohibits the defendant(s) from making such a motion. And, assum-
ing that the plaintiffs would not so move (after all they filed their
cases in state court to begin with), this leaves the court sua sponte to
so move, although nowhere is that stated explicitly in the law. Thus
one can hypothesise a situation where a state court judge finds her-
self overwhelmed by a hundred or more cases involving the same
product filed in her court. Could she divest herself of this load by pro-
posing that the cases be tried jointly (to track the words of the new
law)?

A further issue arises if a state judge sua sponte declares that he will
try all of the cases jointly. If the judge professes to take this step
under a procedural rule which is misapplied, or if he merely enters
such an order without premising it on any recognised procedural
device, what remedy would the plaintiffs have? Normally they might
take an appeal from such an order, but the defendant would be
expected to move quickly to attempt to remove the case to federal
court under the new law. If removed, the plaintiffs might seek to
remand on the basis that no procedure exists to support the order of
joint trial.

193 See Wyeth-Ayerst v. Caldwell (2005). Miss., 2003-IA-01390-SCT 1/27/05.



194 28 USC sec.1407.
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There are other limits on the removal of mass actions. The law does
not apply to individual cases which do not seek the current federal
jurisdictional minimum of US$ 75,000. Nor would it apply to civil
actions commenced before the law went into effect on 18 February
2005. Hence, using as an example the Vioxx cases pending in state
court in New Jersey, even assuming they were removable, one would
need 100 new cases, seeking damages of US$ 75,000 or greater.
Another major limitation on the new law is that it does not apply to
claims arising out of an event in the state which results in injuries in
that state or ones contiguous to it. Thus, a local pollution disaster
case would not be removable.

If a mass tort action is removed from a statewide coordination to the
district court, it is not clear to which district within a state it will be
removed where there are multiple districts. And there is a strange
provision in the law which says that even if all of the cases in the fed-
eral system have been assigned to one judge under multi-district
litigation provisions,194 which is a common development, the ones
involving the same product which are removed under the new law
are not to be transferred from the district court where they were
taken to the multi-district litigation proceeding, unless a majority of
the plaintiffs so demand. If they did not, there would be two federal
proceedings going over the same ground.

There is no provision in the act for the situation of a new personal
injury case being filed after an initial batch has been removed. It ap-
pears that one could still file in the state court, if there was a tactical
advantage (such as to get the law of that state to apply), but that the
defendant could remove it without another 100 accumulating.

There is also no provision in the new law as to what the federal judge
is to do after the batch of mass tort cases have been removed to its
court, and the same is true for a removed class action or one of per-
missive joinder as had been the situation in Mississippi. It would
seem that the court would be free to handle the litigation as it chose.
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It could decide, for example, to try to the cases individually, in waves
or however it wanted. There might even be a potential for remand,
since the law has a strange provision in it that for the time when the
cases are removed, the statute of limitations is tolled.

4.10.3 Coupon settlements

Suits for economic damages, such as return of the price paid for a
product, might under a broad sense be considered tort based, espe-
cially if they are premised on a misrepresentation cause of action. An
oft perceived abuse in this type of litigation is that of attorneys; fees
for the class work involved is computed on the theoretical full value
of the settlement, as measured by the potential maximum cost to the
defendant.

In practical experience, however, many class members do not step
forward and claim their benefit, especially if the settlement involves a
coupon allowing money off the purchase price of a product. The new
law seeks to control fees under these circumstances by limiting the
fees to the actual value of the redeemed coupons or to use an hourly
rate for the time counsel has spent.

In conclusion, how much use will be made of the new act in the field
of tort litigation? Where a state court class action has been filed,
especially after a federal one involving the same product has been
denied, predictably it will be almost inevitably used. That is what 
the new act was primarily aimed at.

Realising that, plaintiffs may be inhibited from even trying – produc-
ing the same result as far as defendants go. As to the use in “mass
torts” as defined separately from class actions, time will tell about
how often it will be used, but it would seem that the new law will not
have a great amount of use. Indeed, knowing the inventiveness of 
the plaintiffs’ bar, another law may come into play: the law of unin-
tended consequences.
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4.11 Retroactivity under the Class Action Fairness Act (CAFA)

Eight months after President signed the Class Action Fairness Act
into law,195 federal courts have been grappling with the retroactive
application of the statute to class action pending at the time the 
President signed the bill. Appellate and district courts have generated
no fewer than two dozen decisions analysing retroactivity issues.
Already, federal courts have issued conflicting opinions resolving 
an array of interesting retroactivity problems.

Generally, retroactivity problems have centered on two distinct
issues. First, courts have addressed whether CAFA applies to state
class actions that were pending when CAFA was signed, but that the
defendants subsequently remove to federal court after 18 February
2005. Second, courts have grappled with the questions whether
plaintiffs’ various post-CAFA amendment of pleadings commences 
a new lawsuit so as to bring that “new” class action subject to CAFA.
Courts have differed in their approaches to these questions.

4.12 Commencement of the action

CAFA applies to and became effective for all class actions “com-
menced on or after” 18 February 2005.196 In a number of cases,
defendants have attempted to remove state class actions into federal
court under CAFA’s new removal provisions, after 18 February.197

In the instances where defendants have removed after 18 February
2005, the defendants have argued that removal triggers the com-
mence ment of a new lawsuit that makes the removed case subject 
to CAFA’s federal jurisdiction provisions.198

195 Class Action Fairness Act (2005) Pub. L. 109-2, 119 Stat. 4. 

196 Ibid. § 9.

197 See 28 U.S.C. § 1453.

198 See 28 U.S.C. § 1332(d).
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Four federal Courts of Appeal have now decided this issue, and all
sub stantially agree that an action “commences” when the action
originally was filed in state court, and is not recommenced – or newly
commenced – when defendants re move the case to federal court.199

The Ninth Circuit’s Cheaptickets decision illustrates a common prob-
lem federal courts now encounter with post-CAFA class actions. The
plaintiffs in Cheaptickets filed their state class action in California
superior court on 17 February 2005, or one day before the President
signed CAFA into law. In anticipation of CAFA’s enactment, a large
slew of class actions were filed in state court on the day before the
legislation’s signing.

Cheaptickets removed the case to federal court in March 2005, argu-
ing that the action was subject to CAFA because the lawsuit com-
menced on removal. The district court disagreed and remanded the
action to state court; on appeal, the Ninth Circuit agreed that CAFA’s
“commenced” language “surely refers to when the action was or-
iginally commenced in state court.”200

Furthermore, the Ninth Circuit ruled that federal courts must deter-
mine the “commencement” issue by application of the state’s own
laws and rules of procedure to determine when a dispute may be
cognisable in state court. In California courts an action is commenced
when the plaintiffs file the action in court.201 This commencement
rule comports with the Federal. Rules of. Civil. Procedure. 3 which
indicates that a civil action is “commenced by the filing of a com-
plaint with the court.”202 

199 See Bush v. Cheaptickets, Inc., 2005 WL 2456926 * 3 (9th Cir. October 6, 2005); see
also Natale v. Pfizer Inc., 379 F. Supp. 2d 161 (D. Mass. 2005), collecting all decisions
discussing this issue.

200 Cheaptickets (2005).

201 Cal. Civ. Proc. Code § 350.

202 Fed. R. Civ. P 3.
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In other states, such as New York and Connecticut, an action is com-
menced when the plaintiff serves the complaint or summons on the
defendant.203 The Ninth Circuit, along with other Circuits, has con-
cluded that this interpretation of CAFA best comports with the plan
language of the statute, the CAFA statutory scheme, and CAFA’s 
legislative history.204 The First, Seventh, and Tenth Circuits have
resolved the “commencement” issue in the same way.205

Additionally, numerous lower federal district courts have applied
CAFA’s “commencement” language to mean when an action was
originally filed in state court, not at the time of removal.206

4.13 Relation-back doctrine

A second cluster of CAFA cases have grappled with the question
whether a plaintiff’s post-CAFA amendment of the class action, to
change the class definition, add new defendants, or add new claims,
commences a new action for the purposes of subjecting the action 
to CAFA. Federal courts have taken different approaches to resolving
these issues.207

The Seventh Circuit opened the possibility that a post-CAFA amend-
ment to a class action pleading might subject a pre-CAFA state class
action to CAFA, through application of the so-called “relation-back”
doctrine in Federal. Rules of. Civil. Procedure. 15(c).208

203 See Conn. Gen. Stat. § 52–45a (2003).

204 See Cheaptickets (2005) at *3–4.

205 See Knudsen v. Liberty Mutual Insurance Co. (2005); Pfizer, Inc. v. Lott (2005); 
Pritchett v. Office Depot, Inc (2005).

206 See In re Expedia Hotel Taxes and Fees Litig. (2005)377 F. Supp. 2d 904; 
Lander and Berkowitz, P.C. v. Trans first Health Servs. Inc. (2005) 374 F. Supp. 2d 776;
Natale v. Pfizer (2005) 379 F. Supp. 2d.

207 See Adams v. Federal Materials Co., Inc. (2005), recognising and discussing 
the competing lines of jurisprudence.

208 See Knudsen (2005) 411 F.3d 805; Schorsch v. Hewlett Packard Co. (2005) 
417 F.3d 748.
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In Knudsen, the Seventh Circuit rejected the argument that a plain-
tiff’s change in the class definition “commenced” a new action for
CAFA purposes. However, the court further speculated that if a plain-
tiff added new defendants, then this action could commence a new
piece of litigation through application of Rule 15(c)’s relation-back
doctrine.

In Knudsen, Judge Easterbook indicated that: “[A] a new claim for
relief (a ’new cause of action’ in state practice), the addition of a new
defendant, or any other step sufficiently distinct that courts would
treat it as independent for limitations purposes, could well com-
mence a new piece of litigation for federal purposes even if it bears
an old docket number for state purposes. Removal practice recog-
nises this point: an amendment to pleadings that adds a claim under
federal law (where only state claims had been framed), or adds a new
defendant, opens a new window of removal. We imagine, though we
need not hold, that a similar approach will apply under the [CAFA]
Act, perhaps modelled on Fed. R. 15 (c), which specifies when a claim
relates back to the original complaint (and hence is treated as part 
of the original suit) and when it is sufficiently independent of the or-
iginal contentions that it must be treated as fresh litigation.”209

Other courts have followed the Seventh Circuit’s suggestion, and
held that an amended complaint that added new defendants did 
commence a new civil action for the purposes of the new defendants, 
and permitted the defendants to remove pursuant to CAFA.210 

However, a plaintiff that has amended to add new defendants may
avoid application of CAFA if the plaintiff voluntarily dismisses the
added defendants and the dismissal does not result in prejudice to
the defendants.211

209 Knudsen, 411 F.3d at 807.

210 See Adams, supra.

211 See Robb v. Stericycle, Inc. (2005) WL 2304475.
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If a plaintiff amends a complaint to add new claims, then some courts
have applied the four-factor test in Rule 15(c) to determine whether
these newly added claims relate back to the original complaint, 
or commence a new action. In Plummer v. Farmers Group, Inc., for
example, an Oklahoma district court concluded that the plaintiff’s
addition of new claims under Rule 15(c) was the equivalent of filing 
a new action. The amended class action petition, then, was a de facto
commencement of a new suit, which made that suit removable 
pursuant to CAFA.212

Changes to the class definition may be more problematic with regard
to the “new action” issue. A number of federal courts have found 
that amended class petitions that change the class definition give rise
to a new action within the meaning of § 9 of CAFA.213 Other courts,
however, have disputed whether CAFA permits application of the
relation-back doctrine, because Congress did not say so in CAFA.214

4.14 Implications of retroactivity issues

Problems relating to retroactivity commonly arise after Congress
enacts a new statute or procedural rule. One may expect a stream of
CAFA cases within the next year dealing with the commencement
issue. The simple retroactivity problems concerning pre-CAFA filing
most likely will be resolved in accord with the emerging consensus 
of the federal Circuits. However, post-CAFA cases involving amended
petitions, adding new claims, parties, or class definition, may con-
tinue to challenge the federal courts well into the future.

212 See Plummer (2005) WL 2292174 *5, citing Knudsen, 411 F.3d at 807.

213 See Senterfitt v. Sun Trust Mortgage, Inc., (2005) WL 2100594; Heaphy v. State Farm
Mut. Auto Ins. Co. (2005) WL 1950244. 

214 See Weekley v. Guidant Corp. (2005) WL 2348476. 
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4.15 Burdens of proof under the Class Action Fairness Act (CAFA)

Since enactment of the Class Action Fairness Act,215 federal courts
have been grappling with two major interpretative problems. 
As previously discussed, federal courts have issued a significant 
universe of conflicting decisions relating to the retroactive applica-
tion of the statute to class action pending at the time President 
Bush signed the bill.

The second major issue that has emerged relating to CAFA concerns
which party carries the burden of proof of jurisdictional facts in 
support of removal jurisdiction. Similar to the retroactivity problem,
courts have divergent views concerning which party carries the 
burden of jurisdictional proof on removal of a state class action to
federal court under CAFA.

As is well known, CAFA applies to and became effective for all class
actions “commenced on or after” February 18, 2005.216 CAFA creates
new original diversity jurisdiction for class actions that plaintiffs
chose to initiate directly in federal court.217 In addition, CAFA also 
created a new removal statute that permits defendants who are sued
in state court, to remove state class actions into federal court.218

Prior to the enactment of CAFA, a defendant who removed a case
from state court into federal court carried the burden of establishing
proper federal court jurisdiction for the removal, either under 
federal question jurisdiction, or federal diversity jurisdiction.219 

215 CAFA (2005) Pub. L. 109-2, 119 Stat. 4. 

216 Ibid., § 9.

217 See 28 U.S.C. § 1332(d).

218 See Ibid., C. § 1453.

219 See Ibid., §§ 1331, 1332.
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This allocation of the burden of proof on removal jurisdiction was
consistent with the longstanding hornbook rule that the party who
invokes  the jurisdiction of the court carries the burden to prove
appropriate federal jurisdiction.220

Since the enactment of CAFA, federal district courts have split con-
cerning which party carries the burden of proving jurisdiction upon 
a CAFA removal. Several federal district courts have concluded that
contrary to the hornbook removal rule, CAFA shifts the jurisdictional
burden to the state court plaintiffs, rather than the removing defend-
ant. Recently the United States Court of Appeals has decided to the
contrary, holding that the CAFA removal provisions do not shift the
burden of jurisdictional proof.221

4.16 CAFA shifts the jurisdictional burden

Perhaps the leading case that concludes that CAFA shifts the juris-
dictional burden of proof to the remanding plaintiff is a decision
authored by Judge Alicemarie H. Stotler in the Central District of 
California.222 In Berry, Judge Stotler relied on CAFA’s legislative 
history, in the Senate Committee Report, to conclude that CAFA
shifted the burden of proof to the party seeking remand.

CAFA provides a number of exceptions to federal jurisdiction for 
various state class actions, depending on the facts underlying the
proposed action, such as the locality of the parties, the small number
of claimants, or other discretionary factors. The Senate Committee
Report states: “It is the Committee’s intention that with regard to
each of these exceptions that the party opposing federal jurisdiction
shall have the burden of demonstrating the application of an exemp-

220 See Doe v. Allied Signal, Inc., (1993) 985 F.2d 908, 911; Ethridge v. Harbor House
Rest. (1988).861 F.2d 1389, 1393. 

221 See Brill v. Countrywide Home Loans, Inc., (2005) 427 F.3d 446.

222 See Berry v. Am. Express Publ’g Corp., (2005) U.S. Dist. LEXIS 15514, No. 05–0302. 
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tion. Thus, if a plaintiff seeks to have a class action remanded . . .
that plaintiff shall have the burden of demon strating that those 
criteria are met by the lawsuit.”223

The CAFA removal provisions make no textual mention of which
party carries the burden of proving jurisdictional facts. In this
absence, Judge Stotler held that it was legitimate for the court to
make recourse to the clear legislative intent that the burden is shifted
to the remanding plaintiff. Stated Judge Stotler: “the Committee 
Report expresses a clear intention to place the burden of removal 
on the party opposing removal to demonstrate that an interstate
class action should be remanded to state court.”224 Other federal dis-
trict courts in Washington state and New Jersey have reached similar
conclusions that CAFA intended and enacted a burden-shifting of
jurisdictional proof.225 Through October 2005, approximately a dozen
district courts had reached similar conclusions that CAFA shifted the
burden of proof to the remanding plaintiff.226

In the Blockbuster case, the court simply noted: “But it appears that
the party opposing removal under Section 1332 (d) bears the initial
burden of demonstrating that an action should be remanded,” citing
both the Senate Report and statements by Representatives Sensen-
brenner and Goodlatte in the Congressional Record.227 In the Merck
litigation, the New Jersey court sided with the defendant, holding
that it is the plaintiff’s responsibility to demonstrate that removal
from state court was improvident. The court declared: “. . . notwith-
standing the absence of explicit statutory provisions, it is not difficult
to divine Congressional intent from CAFA’s legislative history.”228

223 See Judiciary Committee Report on Class Action Fairness Act, S. (2005) at 42–44.

224 Berry, id. at 7–8.

225 See Harvey v. Blockbuster, Inc. (2005) U.S. Dist. LEXIS 16446, *6; Waitt v. Merck &
Co., Inc. (2005) WL 1799740. 

226 See Brill, (2005) 427 F.3d446, U.S. App. LEXIS 222514, *5.

227 See 151 Congressional. Record. (2005) H72723-01, at H727 & H732.

228 Waitt (2004) WL 1799740, *2.
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4.17 CAFA does not shift burden

Other federal courts have taken vehement exception to the conclu-
sion that CAFA shifts the burden of proving jurisdiction on removal 
to the remanding plaintiff. In a lengthy opinion discussing the appro-
priate usage of legislative history to aid in statutory construction,
Judge J. O’Neill Jr. of the Eastern District of Pennsylvania took Judge
Stotler to task for her recourse to the CAFA Senate Report to decide
the question relating to burden-shifting.229

In Judge O’Neill’s view, recourse to legislative history as an aid to
statutory construction is appropriate and justified only where the
face of a legislative act is ambiguous. Declared Judge O’Neill: 
“I do not find Section 1332(d) to be ambiguous and or to produce 
an absurd result because it is consistent with the Courts’ long stand-
ing application of the burden of proof for establishing diversity 
jurisdiction.”230

Judge O’Neill also invoked the principle that the Supreme Court has
frequently held that Congress is presumed to be aware of existing
law when it passes legislation. Congress, therefore, could not have
been unaware that courts uniformly place the burden of jurisdictional
proof on the removing defendant.231 Finally, the court noted that if
Congress had intended to change the law with respect to the burden
of proof, it would have done so expressly in the statute.232

In October 2005, the Seventh Circuit Court of Appeals became the
first circuit court to weigh in on the debate over allocation of the bur-
den of proof upon removal, declaring that CAFA did not change the
longstanding rule.233 In an opinion authored by Judge Easterbrook,

229 Schwartz v. Comcast Corp., 2005 U.S. Dist. LEXIS 15396, *20 (E.D. Pa. July 29, 2005).

230 Ibid.

231 Ibid., at *22.

232 Ibid. at 24–25.

233 Brill v. Countryside Home Loans, Inc. (2005) 427 F.2d 446. 
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the court opined that mere “naked legislative history has no legal
effect.”234 Citing Pierce v. Underwood,235 Judge Easterbrook noted
that in that case, “A Committee of Congress attempted to alter an
established legal rule by a forceful declaration in a report; the Jus-
tices concluded, however, that because the declaration did not cor-
respond to any new statutory language that would change the rule, it
was ineffectual. Just so here. The rule that the proponent of federal
jurisdiction bears the risk of non-persuasion has been around a long
time. To change the rule, Congress must enact a statute with the 
President’s signature. . . A declaration by thirteen senators will not
serve.”236

4.18 Implications of burden-shifting

Simply put, the implications of a change in the burden-shifting rule
does have an impact on forum access. A shifted burden rule gener-
ally will favor defendants’ opportunity to remove state class actions
into federal court, and will place an often onerous burden on state
court plaintiffs to demonstrate that the case doesn’t belong there.

The burden-shifting issue ultimately will distill into a debate over 
the appropriate use of legislative history as an aid to statutory 
construction. Because the Seventh Circuit is the only federal Circuit
to have opined on this issue, the burden-shifting problem is certain 
to continue to percolate in the lower federal courts.

Linda S. Mullenix holds the Morris and Rita Atlas Chair in Advocacy
at the University of Texas School of Law. She is the author of several
books on class actions and mass torts.

Contact: LMullenix@law.utexas.edu

234 Brill, Ibid., U.S. App. LEXIS 22514, *5.

235 Pierce v. Underwood (1988) 487 U.S. 552, 566–68. 

236 Brill, id.
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