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What role does liability insurance play in tort law developments? There is still
no clear answer to this question. It is a borderline topic between “law in the
books” and “law in action”, between normative and sociological analysis of tort
law. The publication is based on a joint study of the European Centre of Tort and
Insurance Law in Vienna, published in 2005, and a conference we organised in
Munich in the same year. We believe that liability insurers can best deal with
current challenges if they are fully aware of the manifold – and sometimes con-
tradictory – facets of the role they play. Our publication – the first in the new
Munich Re series “Risk, liability & insurance” – aims to contribute to this aware-
ness.

Which subjects do we address in this series? We explore fundamental issues 
of liability and insurance law, and we seek to clarify the social influences on
insurance and tort law practices. We look forward to receiving critical comments
from our readers, just as we do not shy away from criticising the reactions and
conduct of the legal system and insurance industry where we consider these to
be short-sighted or counter-productive.

Dr. Torsten Jeworrek
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Since the inception of liability insurance, many people –
especially in the UK, Germany, France and the USA – have
questioned how it interacts with tort law, without anyone
coming up with a completely plausible answer.

The capacity of major companies or the state to pay losses
may be equal to their capacity to cause losses. Liability
insurance cover is welcome here but not a decisive factor.
Sometimes, the political motive to extend tort law is deter-
rence: then, as in the current case of extended GMO liabil-
ities in the EU, the question of whether liability insurers
cover the risk can be crucial to an industrial sector’s exist-
ence. In compulsory insurance areas such as employers’
liability in the UK or motor liability, the reality of tort law
lies mainly in the hands of liability insurers. It takes place
only within insured limits and only as far as constructive
loss settlement allows, depending on the deep- or empty-
pocket policy of the insurers. Rather like the chicken and
the egg conundrum, the question as to what came first, tort
law or liability insurance, is sometimes difficult to answer.
Also in areas of non-compulsory insurance such as the li-
ability of directors and officers, tort law and liability insur-
ance can develop side by side and have a mutual effect.
“Liability insurers bankroll shareholder litigation in the
United States. D&O liability insurance policies cover the
risk of shareholder litigation. Nearly all public corporations
purchase D&O policies. And nearly all shareholder litiga-
tion settles within the limits of these policies”.1 Do liability 

insurers really do justice here to their de facto “intermedi-
ary role between injured shareholders and the managers
who harmed them”?

This study is based on a joint research project by the Euro-
pean Centre of Tort and Insurance Law (ECTIL) and Munich
Re. Its intention is to encourage liability insurers to rethink
and be more aware of their own role in actively shaping
tort law. This applies to critical tort-law developments in all
important insurance markets, for instance in connection
with insurance cover for pure economic loss or environ-
mental-related liabilities and other new or developing
business areas. And it also applies to emerging insurance
markets – Russia, China, India and others – where the
development of motor liability, employers’ and other
enterprise liability, and personal and professional liability
practices will depend on the behaviour of liability insurers. 

The question of how liability insurance changes tort law
may initially be viewed in a broader context. Liability insur-
ance is one of many factors which influence liability devel-
opments (see Figure 1). And risks generally tend to change
when they are covered by insurance – this also applies to
liability insurance (see Figure 2). 

Introduction



* We would be pleased to send a copy of this study to interested readers.
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Figure 1:  Liability insurance is one of many factors which shape liability developments
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The tort relationship between the victim and the liable
party is masked by insurance on both sides: by first-party
insurance (property damage or insurance of the person) of
the injured party and by liability insurance of the liable
party (see Figure 2). We describe how liability is some-
times extended and sometimes weakened by insurance on
both sides. The diagrams on p. 12 f. illustrate how relation-
ships under liability law can be modified due to the struc-
ture of insurance contracts.

Gerhard Wagner addresses those aspects of liability law 
in which the influence of liability insurance is particularly
prominent. In his opinion, this influence is somewhat
restrained – a view held primarily in continental Europe. 
He is the editor of the comprehensive ECTIL study “Tort
Law and Liability Insurance”, to which he refers.*

The UK market is particularly well-placed to offer another
point of view, as compensation payments for not only car
accidents but also work-related accidents and occupational
diseases are subject to tort law under obligatory employ-
ers’ liabaility insurance. Richard Lewis can thus easily
explain the dominant role played by liability insurers in the
settlement of personal injury claims in the UK.

Tom Baker, on the other hand, does not show – as one
might expect – how in the USA overburdened liability
insurance contributes to mushrooming liability practice.
He shows the other side: how tort law is not exercised
beyond low insurance limits, with victims receiving no
compensation and health insurers left out of pocket – both
phenomena one would rather associate with developing
countries.



2 H. Koziol/B.C. Steininger (eds.), European Tort Law 2001 (2002). 
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A difficult relationship2

Herman A. Cousy 

On the one hand, tort liability is alive and well and flour-
ishes by virtue of and thanks to liability insurance. Liability
insurance does indeed support and stimulate the tort
liability system, mainly … by ensuring the actual recovery
of damages by the successful plaintiff. But on the other
hand, liability insurance also plays a very different role.
While being the motor and fuel of the liability system,
liability insurance determines at the same time the outer
limit of tort law and the borders of its domain. Even if
insurance is not the justification for liability in tort, insur-
ability is, in many cases, considered as a condition “sine
qua non” for liability. However much this may seem to be
contrary to the basic principles of tort law, in practice or, 
at the very least, in most cases, the limits of liability insur-
ance do determine where the limits of tort liability ef-
fectively lie. But there is more and worse! While being
strongly supportive of one of the goals of the tort liability
system, i.e. of the goal of compensation of the victim, li-
ability insurance threatens to destroy other goals or func-
tions of the tort liability system. Indeed, liability insurance
would seem to destroy much of the repressive or deterrent
function of tort law … What sense does it make indeed to
make someone liable in view of encouraging him to a more
damage-preventing behaviour, while at the same time
allowing him to escape the impact of the incurred liability
through the coverage of insurance? ...

The principal prowess and attractiveness of liability insur-
ance lies, however, in the fact that, while being conceived
as a mechanism to protect the interests of the tortfeasor …,
liability insurance succeeds in equally protecting and serv-
ing the interests of the victim … That is because liability
insurance constitutes a powerful device to fill up the so-
called “solvency gap”, i.e. the absence of protection of the
victim that arises out of the liable defendant’s insolvency.
The existence of liability insurance gives substance to the
compensatory function of the tort law liability system by
ensuring actual recovery to the successful plaintiff … Li-
ability insurance fills the solvency gap. Liability insurance
not only mends the problem of a possible solvency gap, 
it also helps to fill the so-called “liability gap”, that is, by
inducing legislators and judges to introduce or recognise
more stringent and severe criteria of liability … Insurance
has also contributed to making it possible to maintain the
rule of full compensation as a typical characteristic of fault
liability. We have already noticed that liability insurance
also lowers the thresholds to recovery by making actions
in tort more accessible to plaintiffs and by depersonalising
the plaintiff-defendant relationship … Liability insurance 
is not only the “conditio sine qua non”, but constitutes
also the outer limit of liability. No wonder than that in the
opinion of some …, liability insurance could even become
the “raison d’être” of liability. It is this approach that
Ehrenzweig … so pointedly called the principle of “assur-
ance oblige” (Ehrenzweig, Assurance oblige [1995] Law
and Contemporary Problems, p. 820 ff.).

Contributes to overuse 
or excessive extension of
liability rules, to a certain
blame and claim culture

Contributes to overuse of 
medical services and
medical inflation

– Allows risky behaviour
– Contributes to health 

prevention

Insurance of the person Property insurance Liability insurance

Fraud Fraud Fraud

Figure 2:  Insurance shapes behaviour
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1  The effects of insurance cover on tort law

The question of how liability insurance shapes tort law is
linked to another question: the role played by the plaintiff’s
“first-party“ social and private insurance – for example,
health or property insurance. Here there are quite contrary
influences that determine the development of tort law
practice.

Tort law and first-party insurance: Rise and fall of the no-
fault movement and the ongoing extension of tort law

The relationship between liability and first-party insurance
has changed in recent decades.

For a long time, until about the 1980s, the expansion of tort
law ran parallel to the extension of the welfare state’s pre-
ventive and compensatory functions. It was the time of “no
fault” debates about replacing tort law with first-party
insurance cover. On the one hand, tort law was masked by
the continual expansion of social security and private
insurance. On the other hand, tort law evolved and new
areas of application were discovered, such as tort liability
for pure economic loss. “It was suggested, perhaps not
wholly in jest, that tort law was behaving rather like a bac-
terium faced with a new antibiotic and seeking to mutate
itself in a fight for survival.”3

3 W.V.H. Rogers, “Third-party” versus “first-party” insurance from the point of view of a tort lawyer – blown by
contrary winds, in: Munich Re, 4th International Liability Forum (2000), p. 38.
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Liability insurance and tort law
Liability insurance on the side of the defendant and first-party insurance 
on the plaintiff’s side both shape tort law in two ways: they limit and they
extend the areas where tort law is applied.

Ina Ebert/Christian Lahnstein

Tort law is not bilateral

Claims of or against insurers 

All other claims

Liability insurance First-party 
insurance

Party responsible Victim



4 Overview in European Centre of Tort and Insurance Law: H. Koziol/B.C. Steininger (eds.), European Tort Law
2001 (2002); H. Koziol/B.C. Steininger (eds.), European Tort Law 2002 (2003); H. Koziol/B.C. Steininger (eds.),
European Tort Law 2003 (2004) and H. Koziol/B.C. Steininger (eds.), European Tort Law 2004 (2005).

5 H.L. Weyers, Unfallschäden, Praxis und Ziele von Haftpflicht- und Vorsorgesystemen (1971), p. 423.
6 H.L. Weyers (supra fn. 5), 428, and C.v. Bar, Wandel der Haftpflichtversicherung, [1981] Archiv für die civilis-

tische Praxis (AcP), p. 181, pp. 292–294.
7 This particularly applies if lay persons are involved in the decision, which is why it was long prohibited in

England to inform the jury about any liability insurance cover that the defendant might have. Richard Lewis,
The relationship between tort law and insurance in England and Wales, in: Gerhard Wagner (ed.), Tort law 
and liability insurance (2005), p. 47 ff., no. 43.

8 For more details on this, see I. Ebert, Pönale Elemente im deutschen Privatrecht (2004), p. 428 ff.
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In the last few decades, the process of extending the state’s
functions and expenditure has stopped. The extension of
tort law, by contrast, is continuing. In almost all countries,
tort reform still means extending tort law.4 Tort reforms in
the USA and Australia which restrict tort law (“in the
books” though not necessarily “in action”) are exceptions
which nevertheless indicate some kind of countermove-
ment. This ongoing global extension of tort law is another
reason why it makes sense to look at the interdependency
of tort law and liability insurance.

Tort law and liability insurance

Liability insurance follows tort law: this basically stands 
to reason, and indeed continental European tort law
continues to be dominated by the idea that liability insur-
ance must be left out of consideration when it comes 
to determining the defendant’s liability (“principle of 
irrelevancy“).

Is this principle kept to in practice? Or does the opposite
maxim apply “Law follows insurance“? Weyers’ findings
on this remain pertinent:

“Among the great modern problems of attributing loss or
damage, the relationship between tort law and liability
insurance remains the least clarified. There is no reliable
information regarding all the relevant facts in the different
countries – there are only widespread assumptions – nor
has any conceptual framework been devised ...”5

There is no simple answer. Liability insurance on the side
of the defendant (see Section 2) and first-party insurance
on the plaintiff’s side (see Section 3) both partly limit and
partly extend the areas where tort law is applied. And li-
ability insurance has an impact on both effects of tort law,
compensation and prevention: it contributes to and some-
times complicates compensation, disturbs and sometimes
contributes to prevention. The prevention effect and the
related moral hazard aspects of liability insurance are dealt
with in a separate section (see Section 4). 

2  Impact of liability insurance

2.1 The magnetic effect of money – How liability insurance
cover shapes tort law

European legal perspective

If parties responsible for loss or damage have liability
insurance (car drivers, parents of minors), they can be
regarded as solvent debtors. This makes it easier for legis-
lators or courts, consciously or unconsciously, to assign
liability than in the case of impecunious parties who would
be driven into insolvency if they were made liable. There
are fewer scruples about establishing strict liability, about
imposing especially stringent duties of care6 or granting
the victim relief in the production of evidence7. Such tight-
ening of liability or more rigorous tort practice based on
the fact that defendants customarily have liability insur-
ance can even be justified in cases where there is no insur-
ance cover, because concluding such insurance would
have been possible and reasonable8. This approach
becomes problematical, however, in the rare cases where
minors are liable and there is no liability insurance cover.

Liability for traffic accidents 
Does the high level of damages based on liability insur-
ance also apply in the case of defendants who are not
insured?

The extent to which judges feel bound by the principle 
of irrelevancy, even if this leads to results that they them-
selves consider unfair or even unconstitutional, is illus-
trated by a case brought before the German Federal
Constitutional Court in 1998:

A 16-year-old had caused an accident when driving a
moped with his 13-year-old girlfriend on the back. He had
no licence and was uninsured. The girl suffered severe
brain damage. The girl’s health insurer, which initially paid
for the costs of treatment, took recourse against the boy
for an amount totalling at least US$ 80,000. Since the girl
would probably remain in permanent need of nursing care,
substantial further claims were likely. 



9 See Bundesverfassungsgericht (BVerfG) (13.8.1998) in [1998] NJW, p. 3557 f., for options to avoid this result.
10 German Federal Constitutional Court (BGH) (11.3.1970) in: Entscheidungen des deutschen Gerichtshofs in

Zivilsachen (BGHZ) 53, 352 ff.; BGH (18.6.1973) in BGHZ 61, p. 101 ff.; BGH (12.12.1991) in Neue Juristische
Wochenschrift (NJW) 1992, p. 1227 ff.

11 As decided by the Swiss Federal Court on the basis of Art. 44 para. 2 of the Swiss Law of Obligation (OR); cf.
references in: Vincent Brulhart/Guy Chappuis/Urs de Maddalena/Jürg Waldmeier/Stephan Weber, Switzer-
land, in : G. Wagner (supra fn. 7) p. 173 ff., no. 40.

12 BGH (7.6.1972) in [1972] NJW, 1363; BGH (10.1.1979) in [1979] NJW, 643; BGH (18.12.1979) in [1980] NJW, 
p. 1681 ff.

13 M. Clarke, Policies and perceptions of insurance law in the twenty-first century (2005), p. 320.
14 The “poor” old man’s appeal to the Court of Appeal was dismissed. See The Times, 6 December 1994 and 3

November 1995. 
15 Giovanni Iudica/Alessandro P. Scarso, Tort liability and insurance: Italy, in: G. Wagner (supra fn. 7), p. 119 ff.,

no. 103; Bill W. Dufwa, Liability in tort and liability insurance: Sweden, in: G. Wagner (supra fn. 7), p. 147 ff.,
no. 94.

16 Considered possible, e.g. by the German Federal Supreme Court (6.7.1955) in BGHZ 18, p. 165 ff.
17 In: G. Wagner (supra fn. 7), p.182.
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There was no doubt about the boy’s responsibility for torts.
And it could not be established that there had been at least
a tacit agreement with the girl excluding liability. The cir-
cumstance that the boy had no insurance to claim on,
whilst the girl was covered by her own insurance, was a
fact the competent civil court was legally unable to con-
sider, owing to the principle of irrelevancy. This meant that
it was obliged to sentence the boy to damages that he
would probably never be able to pay off in his lifetime.
However, the civil court saw this as a breach of the boy’s
general right of personality.9

There are many openings for expanding liability to the
detriment of liability insurers: Even statutory liability privi-
leges are weakened (e.g. for family members in the case of
traffic accidents10) if there is insurance coverage. If legal
systems provide for reduction clauses to avoid existence-
threatening liability, these are never allowed to result in
relief for liability insurance.11 Under German law, if the
driver of a third-party vehicle causes damage during a test
drive not covered by his liability insurance and the loss
could be settled by the insurer of the third party, a tacit
exclusion of liability is assumed in the case of ordinary
negligence on the part of the driver, in order to establish
the obligation of the vehicle owner – and thus his liability
insurer – to pay.12 Last but not least, the fact that a claim is
asserted at all often depends on there being liability insur-
ance to cover the “solvency gap“ between the amount of
the loss and the tortfeasor’s ability to pay.

Poor old man13

Malcolm Clarke 

In 1994, a Crown Court judge in England found his way into
the popular press when he awarded damages against an
82-year-old man, who had shot and injured the claimant at
a time when the claimant was attempting to break into the
defendant’s allotment shed. Whipped into action by certain
newspapers, hundreds of their readers responded with
anger and with donations to a fund to help the “poor“ old
man pay. The judge’s reply to the press was what he called
the “cream of the jest“, that the “poor“ old man was
insured.14 The judge knew about the insurance because he
had been told by counsel at the start of the trial. What he 

did not know, it seems, is that judges were not supposed to
know that sort of thing. That is theory; in practice, they
often do.

The presence of liability insurance can have an even more
pronounced effect on the award of damages if an exact fig-
ure cannot be put on the loss, i.e. especially in the case of
non-pecuniary losses. On the one hand, the tortfeasor’s
increased paying ability resulting from the liability insur-
ance can then be more or less openly considered in setting
the damages, provided judges are not bound by damages
tables – as in Italy or Sweden15 – but have broad scope for
discretion.16

On the other hand, without liability insurance the predom-
inating all-or-nothing principle of tort law would frequently
be just theory, bearing no relation to reality. This is clearly
illustrated by liability for serious personal injuries, where
advances in medicine in recent decades have resulted in
costs of treatment which even well-off tortfeasors would
regularly be unable to assume.

Liability in an overinsured country17

V. Brulhart/G. Chappuis/U. d. Maddalena/
J. Waldmeier/S. Weber

Switzerland has a reputation of being “overbanked” and
“overinsured”. There is some truth to this saying insofar
as banks and insurers play a prominent role in the Swiss
financial community. On average, a Swiss person spends
US$ 4,922 on insurance coverage. This is the highest
amount spent worldwide. Swiss citizens are quite careful
about buying enough insurance coverage. This factual
background is the reason why it is generally taken as given
that an insurer carries the burden of a loss.

However, it would go too far to say that courts explicitly
base their judgements on this factual background; at least
there are no written court opinions that refer to this. Yet
behind a court’s official reasoning, it is possible to read
between the lines that the fact that there is insurance cover
for the risk has been taken into account. To this extent, it is
fair to say that the fact that there is an insurer that “pays
the bill” makes it easier for the judge to render a judgement.



18 Estimates of the ILO.
19 Estimate by Munich Re.
20 Cf. N. Luhmann, Das Recht der Gesellschaft (1995), pp. 568–571.
21 “General“ liability insurance, especially industrial liability insurance, which is less homogenous than motor

liability insurance, is traditionally reinsured to a substantial extent. This contributes to higher insurance limits
and higher compensation.

22 For example in Brazil, Chile and Colombia.
23 N. Luhmann, Risk and causality, in: Munich Re, 1st International Liability Forum (1997), p. 62.
24 In Spain, strong professional representation has organised professional liability insurance for all architects,

engineers and master builders since the 1950s. From this there has developed a notable tradition of causal
attribution of damage in the building sector to these professional groups.
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Global-sociological perspective

Worldwide, tort law rules are often not applied, even
though undisputed. This is the case in a substantial portion
of the 100,000 asbestos-induced deaths that occur each
year, with many of the million fatal occupational acci-
dents18 and more than a million deaths on the roads19. 
Here even a moderate application of basic tort law rules –
not to mention the more sophisticated rules in the globally
booming product liability and consumer protection laws –
would cause whole sectors of the economy to collapse. 
An appropriate description of tort law in these situations
presupposes a sociological investigation of the structural
reasons for its non-application.20

Everywhere the possibilities of causing loss exceed the
capacity to pay for the damage, and tort law (especially 
the all-or-nothing principle) contradicts economic realities.
Liability insurance offers a way out of this dilemma – a
process of gradual internalisation of claims costs in combin-
ation with social security and private insurance first-party
cover. This is especially important for developing markets.
Motor liability insurers often fear the dynamic effect of an
increase in compensation for bodily injury. The share of
motor insurance in the gross business of private insurers is
high. And its share of the net business retained by the
companies is even higher, since motor insurance is not so
extensively reinsured.21 In some developing countries
insurance limits are high, owing to statutory regulations
for compulsory motor liability insurance. In other countries
they are kept low. In both cases, claims departments – in
view of the duration and risks of legal action – tend to pro-
pose low out-of-court settlements. This is increasingly
occurring even in developing countries, where for a long
time it had been common practice to hide behind struc-
tures and procedural rules that were hostile to claimants,
for example by stipulating in the policy that a legally effec-
tive judgement was a precondition for payment.

In developing countries, the practice of out-of-court settle-
ments – in the case of smaller amounts without closer
examination of the question of liability – is frequently for-
malised in a “medical expenses“ clause, which represents
a first-party element with low limits. In some cases this
“no-fault“ approach has been extended and made compul-
sory as an alternative to compulsory motor liability insur-
ance.22 The current role of liability insurance in developing
markets remains ambivalent: things will not function with-

out it, but they do not function with it either. Wordings are
too narrow and claims are settled too restrictively. Low
insurance limits work like liability caps. As long as no
default interest is due, these low limits as a nominal debt
are additionally devalued by inflation in the case of long-
term damages. There remains much to be done for a grad-
ually globalising market.

Liability insurance and causation

Legal and economic channelling through liability insur-
ance also takes place in the further context of causal
attribution. If one regards causation as “technological or
institutional settings of relationships between causes 
and effects“23, institutional attribution conventions may 
be seen when loss burdens tend to be transferred to those
areas where there is liability insurance. Decisions on com-
pulsory insurance are consequently decisions about which
of several causal attributions under tort law are to be sys-
tematically implemented in practice.24

2.2  Between cost minimisation and public relations: 
Liability insurers as major players

Liability insurers serve the opposite interests of both par-
ties involved in a liability conflict: the legal protection inter-
est of the defendant and the compensation interest of the
plaintiff – and their own interests as companies and institu-
tions. Liability insurers’ contractual obligations to satisfy
justified claims and to fend off unjustified ones are fulfilled
under the competitive constraints of cost minimisation on
the one hand and public relations on the other.

Institutional influences

In major fields of tort law, liability insurers as “repeat play-
ers” are the “real defendants” and “paymasters”, which
define through their bureaucratic organisation the “reali-
ties of the settlement system” and transform tort rules into
“rules of thumb” (see the relevant paragraphs in the sec-
tions by Richard Lewis und Tom Baker).

Options in the structuring of covers

Sometimes policyholders are themselves communities
with certain insurance-like features: companies in relation
to employees and managers, to suppliers, subcontractors,
subsidiaries and other companies of the same group, state



Munich Re, Tort law and liability insurance Liability insurance and tort law

12

Options in the structuring of insurance cover

Options of corporate liability insurance

Contractor

Subcontractor

Fire insurer Fire insurer

Producer Third parties

Third parties

Supplier

Parent 
company

Third parties

Group company

Employer

Shareholders

Manager

Workers’
compensation
insurer

Employee

Liability rules define Insurance options shape 
liability rules

– Liability of producer and supplier
towards third parties

– Liability of supplier towards
producer

– Contractual limitations of
supplier’s liability

– by including the supplier in the
cover or by granting the supplier
separate cover with high indem-
nity limits in relation to a low
turnover value, possibly replacing
contractual limitation of liability

– Liability of contractor and sub-
contractor towards third parties

– Liability of subcontractor
towards contractor

– Contractual limitations of
subcontractor’s liability

– Fire insurer’s subrogation

– corresponding to text under 1.
– through fire insurer’s subrogation

practice or waiver

– Differing scope of employer’s li-
ability towards employee in the
case of occupational accidents
and occupational diseases

– Subrogation scope of the work-
ers’ compensation insurer
against employer

– by strengthening/weakening li-
ability through a wide range of
options between full, compulsory
cover (e.g. employers’ liability
UK) and cover that is restricted in
various ways (e.g. exclusion of
occupational diseases, low mon-
etary limits)

– Scope of directors’ and officers’
liability towards shareholders

– by strengthening/weakening li-
ability through a wide range of
options between market-wide
cover with high indemnity limits
for shareholder litigation (as in
the USA) and restrictive or select-
ive provision of D&O insurance

– General independence of enter-
prises but different rules regard-
ing piercing of the corporate veil

– through the practice of including
group companies in master
covers, which renders piercing 
of the corporate veil and subroga-
tion unnecessary

1.

2.

3.

4.

5.

Product harms third parties as 
a result of defective supplied component 

Subcontractor harms contractor and third parties
through fire

Employer harms employee through unsafe 
working conditions 

Manager harms shareholders through negligent
misinvestment

Group company harms third parties
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Liability relations can be overridden by economic channelling through liability insurance and first-party insurance
arrangements.

Parents

Fire insurance Fire insurance

Third parties

Child

Car owner  Passenger

Driver

Parents Third-party child

Child

Pupils’ accident
insurance  

Options of personal and motor liability insurance

Liability rules define Insurance options shape
liability rules

– Different liability limitations
between parents and child

– Differently limited liability of par-
ents for their child and of the child
itself towards third parties

– Differently structured subrogation
of property insurers

– through exclusions or explicit
extension of cover to scenarios
that do not constitute liability
(first-party insurance elements)

– by channelling liability through
market-wide cover with high
indemnity limits for the tradition-
ally extensive (strict) liability of
parents (France)

– through varying subrogation
practices among property 
insurers

– Differently limited liability of par-
ents for their child and of the 
child itself towards third parties

– by replacing liability by pupils’
accident insurance (Germany)
with varying subrogation options

– The structuring of the cross-liabil-
ities between owner, driver and
passenger

– through the liability-
extending/narrowing options of 
compulsory and voluntary 
liability and accident insurance

1.

2.

3.

Child causes fire harming property of parents
and third parties

Child injures another child on the way to school

Driver and passenger as accident victims

Claims of or against insurers

All other claims
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and public institutions, families, owners and users of
vehicles. The legal channelling (regulation of liability rela-
tions internally between the individual members of the
group and externally) is masked or overruled by economic
channelling in liability insurance: worldwide “master
covers” which protect all group companies under the 
same insurance capacity, regulation of co-insurance and
non-subrogation which corresponds with similar contract
rules in first-party insurance. Understanding these
relationships is a crucial element of good underwriting
(see diagram on pages 12–13).

Liability insurance and legislation

It is now the rule in tort reform projects that legislators “at
least bear liability insurance in mind“25. Examples of close
coordination are the German Pharmaceuticals Act of 1976
and the Environmental Liability Act of 1990, or the 15-year
debate preceding the European Environmental Damage
Directive of 2004. In projects involving strict liability, insur-
ers try partly to oppose this in the interest of the parties
being targeted and partly to draw borders of insurability in
their own interest; or they just see new liabilities as a busi-
ness opportunity and develop products, appropriate spe-
cialisation and sales strategies.

Insurance debates in connection with tort reform projects
are often unsatisfactory. Insurers argue with abstract insur-
ability criteria or with loss-trend statements that have
scant empirical basis. Legislators and stakeholders have
unclear ideas about the relationship between liability and
coverage or between liability caps and compulsory min-
imum sums insured. A lack of empirical evidence of the
role of liability insurance again proves to be a handicap.

Insurance industry and liability caps 26

Michael Faure 

The reason that these caps are often introduced can be
found in interest group theories. Reality shows that fin-
ancial caps are not in the public interest. Especially the
victim-protection argument which is sometimes used to
defend the financial caps is a very weak defence for the
existing liability schemes, e.g. with respect to a risk such 
as nuclear liability. Given the low limitations in some of the
national implementation legislation, one can conclude that
in some cases the victims were better “protected” before
the implementation of the nuclear liability legislation than
after. These inefficiencies can be explained by public
choice theory which regards regulation as the product of
demand for regulation by interest groups and the supply
by wealth-maximising politicians.

How did this lobbying take place for instance with respect
to the nuclear liability conventions? In the 1950s, the
nuclear industry feared that the future of nuclear power
could be endangered by unlimited liability. In the prepara-
tory documents preceding the Paris Convention on
Nuclear Liability, it can clearly be read that the goal of the
regulation of nuclear liability was not so much the protec-
tion of victims, but the protection of the nuclear industry
itself. There is qualitative evidence of the influence of the
nuclear industry both in drafting the international conven-
tions and especially in the national implementing legisla-
tion. Both insurers and the nuclear industry lobbied in a
joint profit maximising strategy for the limitation of liabil-
ity. Indeed, some have argued that the object of these
nuclear liability and oil pollution conventions was not so
much to increase protection for the victim, but to limit the
risks of, for example, a nuclear power plant operator.

One can wonder why both insurers and nuclear power
plant operators lobbied in favour of a limitation of com-
pensation. The interests of industry are clear: financial
caps lower the exposure to liability and the insurance pre-
miums. Industry will lobby in favour of limiting its liability
to the insured amount available. In that case, the licensee
of a nuclear power plant would bear no liability apart from
the insured amount. At first glance it might seem strange
that the insurance industry also favoured a reduction of 
the liability of the operator of a power plant to the “insur-
able” amount. One possible explanation is that, because 
of the unpredictability of the loss, premium calculation in 
a profit-maximising manner is impossible, whereas pre-
miums in other classes of insurance are profitable. Indeed
the insurer of the nuclear risk prefers to cover property
damage instead of third-party liability. A possible reason
for this preference might be the fact that administrative
costs can be much higher in third-party nuclear insurance.
This seems to be a plausible additional explanation for the
lobbying in favour of reduced third-party liability by the
insurance industry. Hence, the influence of industrial pres-
sure groups in the process of drafting legislation explains
to some extent why financial caps have been introduced
nevertheless.

Liability insurers and the courts

Liability insurers can use litigation to delay payments or
avoid litigation through early settlements. They determine
which claims are litigated, whereby conflicts of interest
may emerge between defendants and insurers as “repeat
players”. And in debates about  the  “liability crisis” they
try to convince courts not to further expand liability.

25 H.L. Weyers (supra fn. 5), p. 426.
26 In: G. Wagner (supra fn. 7), p. 254.



27 As decided by the Higher Regional Court (OLG) Frankfurt (7.1.1999) in [1999] NJW, p. 2447 f.; similarly by OLG
Naumburg (13.11.2003) in [2004] Versicherungsrecht (VersR), p. 1423 ff.; OLG Nuremberg (11.4.1997) in [1998]
VerBAV, p. 106 f.; OLG Nuremberg (30.4.1997) in [1997] VersR, p. 1108 f.; Regional Court (LG) Aachen
(23.2.2000) in [2000] DAR, p. 313.

28 M. C. Clarke, Policies and perceptions of insurance law in the twenty-first century (2005), p. 303.
29 Fairchild v. Glenhaven Funeral Services (2003) 1 AC 22.
30 Ibid.
31 Sir Sydney Kentridge, Financial Times, 23 April 2002.
32 PM, 25 April 2002.
33 Advocate-General in the Supreme Court of the Netherlands; Professor of Comparative Insurance Law at the

University of Maastricht.
34 E.g. HR November 29, 2002, NJ 2004, pp. 304 and 305; HR April 18, 2003, NJ 2004, p. 306; HR March 19, 2004,

NJ 2004, p. 307 and HR April 9, 2004, NJ 2004, p. 308.
35 HR October 4, 2002, NJ 2004, p. 175; HR May 16, 2003, NJ 2004, p. 176; HR September 12, 2003, NJ 2004, p. 177.
36 E.g. HR March 28, 2003, NJ 2003, 718 and HR February 20, 2004, NJ 2004, p. 38.
37 E.g. HR May 7, 2004 Rechtspraak van de Week (RvdW) 2004, 67 and HR May 28, 2004, RvdW 2004, p. 78.
38 It should be borne in mind that not all judgements fit in this trend; this is particularly true for case law in

relation to time limitation; see HR October 31, 2003, RvdW 2003, 169 and February 20, 2004, RvdW 2004, p. 37.
39 See, for example, J. Spier, Rampscenario’s; De prijs van de onzekerheid na de aanslagen in de Verenigde

Staten op 11 september 2001 (2002), and my contribution in: T. Hartlief/S. Klosse (eds.), Einde van het
aansprakelijkheidsrecht, 345-379; it has been mentioned in a series of opinions before the Supreme Court
judgements too; see, for example, the opinions before HR June 6, 2003 NJ 2003, 504 supra 3.31–3.34 and 
4.1–4.2; HR May 7, 2004 RvdW 2004, 67 supra 4.42 ff., and HR June 4, 2004, Broug and Van Oostrum v. Gemex,
Jurisprudentie Arbeidsrecht 2004, 287 supra 3.1–3.10.

40 For many details, also from a comparative angle, see J. Spier/O.A. Haazen, Aansprakelijkheidsverzekeringen
op claims made-grondslag (1996) and J. Spier, Schade en loss occurrence-verzekeringen (1998).
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If the liability insurer delays settlement of an accident
claim, this leads to inflation-induced devaluation of the
sum insured, which may then constitute damage due to
default.

On the other hand it may, as under German law, result in a
subsequent increase in the injured party’s claim for dam-
ages: “In this case, the defendant’s liability insurer
opposed the legitimate demands for compensation by 
the plaintiff in a no longer understandable and highly
reprehensible manner. This must be taken into account 
in setting the damages for pain and suffering payable by
the defendant“.27

Insurers and the conduct of litigation 28

Michael Clarke

Liability insurers can thus stifle the development or refine-
ment of liability law by smothering it with settlement;
however, a determined attempt to do that in 2002 in
Fairchild29 , a case of liability for the effects of asbestos,
doubly failed. The attempt was described by Lord Bingham
as “entirely regrettable“30, and by one of the victims’
lawyers, less politely, as “a sordid attempt to smother the
judicial process“.31 In spite of the industry, the House of
Lords heard the case and gave the landmark decision that
many insurers feared. Moreover, the associated publicity
generated by the entire affair led to a leader in a prominent
industry journal observing that the week was a “black one
for the insurance industry’s reputation“32.

The need for more and detailed information – 
The Netherlands33

Jaap Spier

To talk of the relationship between tort law and insurance
is to balance on the borderline between fact and fairy tale. 
I will tell a Dutch tale.

In the aftermath of September 11, Dutch courts – from the
county courts to the Supreme Court – have seemingly
become rather reluctant to expand liability and the scope
and amount of damages any further. About a year ago or
so, the Dutch Supreme Court even took several steps back,
I think. That holds true, for example, for the burden of
proof in causation34, liability for labour accidents35, acci-
dents related to sports or games36 and state liability37 38. 
It is not easy to say why this happened. I am inclined to
think that it was due to one or more of the following
reasons: Alleged increasing claim consciousness, which
triggers the floodgate argument. Insurers often harp on
this tune. Fear of uninsurability, fed by the assumed
increasing claim consciousness and doom scenarios put
forward by insurers and pessimists like myself.39 I just
mention employer’s liability, professional liability, D&O
(although many do not believe that yet), product liability
and related areas; major acts of terrorism might well again
cause a significant drop in the stock exchanges, thus
affecting the assets of (inter alios) insurers. It is still in the
laps of the Gods how, for example, terrorism exclusions
and claims-made policies are going to be interpreted; yet
experiences in the past (e.g. in France and the US) are not
particularly promising in this respect 40. The idea that the
limits of liability law have been reached, i.e. a revival of the
old concept that, as a starting point, each victim has to
bear his own loss unless there are compelling arguments
to shift it to someone else.
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I tend to believe that the threat of opening the floodgates,
caused by ever more claims, together with the doom of
uninsurability have played a role anyway. Yet, it cannot be
denied that the factual basis for this doom and perceived
threat is weak.

It follows from the rare statistics provided by Dutch insur-
ers that the number of claims is decreasing instead of
increasing, already for quite some time.41 Insurers also
argue that the amounts claimed are becoming ever higher.
Our ministry of Justice has done research on this point. It
follows from this research that the latter is indeed true. 
But according to its findings, the amounts awarded by the
courts did not change.42 So the argument – though true –
seems of limited importance.43

3  Impact of first-party insurance 

First-party insurance also impacts on tort law in different
ways. Does first-party insurance on the plaintiff’s side
influence, supersede, limit or extend tort law? Does it
motivate decisions against or in favour of liability? 

Two developments can be observed in the relationship
between first-party insurance and tort law: complementary
and parallel trends.

3.1  First-party insurance and tort law as complementary
systems

In many cases, first-party insurance cover renders tort law
superfluous. Despite the prevalent litigiousness, most
medical malpractice cases even in the USA do not actually
lead to claims. This can be explained by the existence of
health insurance and its low tendency to systematically
pursue subrogation. Without health insurance, the victims
of medical practice would be more prepared to litigate, if
just for the higher medical costs. In Germany, health insur-
ance and liability-replacing workers’ compensation insur-
ance contribute to a situation where, apart from a few
product and medical malpractice liability cases, diseases
are scarcely relevant as objects of tort law. Explicit or de
facto waivers of subrogation on the part of property insur-
ers make liability rules redundant, e.g. in the case of co-
insured liable parties such as tenants or lessees. The better
the first-party cover, the smaller the role of tort law.

Conversely, the less compensation is granted under social
security (deductibles, waiting periods, cuts and caps of
benefits, reduction of periods during which benefits are
obtained), the more victims rely on tort law.44 Given that at
the same time, de jure or de facto, the subrogation practice
of health and disability insurers becomes more stringent,
one can indeed speak of a “comeback“ and “renaissance“
of tort law in the field of compensation for personal
injuries.45

Thus the presence of first-party insurance mainly works to
the benefit of a (potential) tortfeasor. This starts prior to an
actual loss, where the “educational work“ of first-party
insurance and its prevention measures reduce the proba-
bility of a loss occurring or at least limit the amount of a
loss that may occur in spite of these efforts. Beyond this,

41 See already J. Spier/O.A. Haazen, preadvies Nederlandse Juristenvereniging (1996), p. 11 ff. and recently
Verzekerd!, 2004, 08, p. 13.

42 R.J.J. Eshuis, Claims bij de rechtbank (Wetenschappelijk Onderzoek en Documentatiecentrum, 2003), p.10 ff.
43 It is not irrelevant, as the claims obviously involve transaction costs; but that argument is not put forward.
44 U. Magnus, Comparative Report, in: U. Magnus (ed.), The impact of social security law on tort law (2003), 

pp. 304, 305.
45 Cf. supra fn. 44.



46 B.W. Dufwa (supra fn. 15), nos. 60 ff.
47 B.W. Dufwa (supra fn. 15), no. 53; see also G. Wagner (below), p. 24.
48 E. Murer, Die verfehlte rechtliche Behandlung der “Versicherungsfälle unklarer Kausalität” und ihre

Auswirkungen auf die Rentenexplosion in der IV, in: E. Murer (ed.), Die 5. IVG-Revision: Kann sie die Renten-
explosion stoppen? (2004), pp. 3, 4.

49 Although the preventive effect of the German Environmental Liability Act of 1991 has been the subject of a
veritable battery of studies, especially by sociologists and economists, cf. fn. 54.

50 Regarding the moral-hazard problem and liability insurers’ means of overcoming it, see G. Wagner, (below), 
p. 22 f.

51 B.W. Dufwa (supra fn. 15), nos. 56 ff.
52 For more details, see p. 7 f.
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the fact that it is customary for defendants to have first-
party insurance cover may lead to a limitation of the duties
of care imposed by courts on potential tortfeasors. This is
illustrated particularly clearly by liability for property dam-
age under Swedish law.46 But there is also a reduced incen-
tive for injured parties to face the effort, risks and costs of
litigating against the tortfeasor if they can get full compen-
sation for their loss relatively easily from another source.
And even if a suit is filed despite the existence of first-party
insurance, the defendant can still benefit from this other
cover which the plaintiff has: under Swedish law, the tort-
feasor’s liability can be reduced if the defendant is also
entitled to compensation under insurance of his own.47

3.2  Common developments

External factors shape tort law and first-party insurance,
producing parallel developments. The increase in the size
of serious personal injury claims in motor liability insur-
ance in Germany, France and the UK, as well as the general
development of costs in US liability insurance, can be
explained to a substantial extent by medical cost inflation,
which is in turn inconceivable without the specific dynam-
ics between the healthcare industry and health insurance.
The rise in the number of recognised pension claims in
Swiss disability insurance involving what may be consid-
ered dubious post-traumatic stress disorder or whiplash
cases not only triggers a series of other insurance benefits
but also impacts liability insurance via subrogation.48 In IT
liability cases, the broadening of the concept of property
damage in recent US court decisions to include loss of data
has led to an expansion of the scope of property insurance,
except in policies where this is prevented by special exclu-
sions.

Conversely, cost control in the healthcare sector or more
restrictive practices in disability insurance may reduce the
costs of tort law again. 

Besides this, the expenses of first-party insurance and thus
its recourse claims may exceed the amount of the injured
party’s loss under tort law. Also, if claims against the tort-
feasor are transferred to a third party, they may be pursued
regardless of the injured party’s wishes, with the imple-
mentation of the law not being restricted by the latter’s lim-
ited financial means.

4  Impact of liability insurance on the
preventive function of tort law

Is the preventive effect of tort law weakened by liability
insurance or is it made more concrete? Opinions differ on
this, and there is a lack of empirical studies on most of the
aspects.49

Primary among the aspects of liability insurance that work
counter to tort law’s preventive purpose is the problem of
moral hazard.50 For potential tortfeasors who know that
possible damage will be covered by their liability insur-
ance, there is a substantial reduction in the related risk and
thus also in the incentive to avoid such damage. The cost
of liability insurance is usually too low to compensate for
this reduction in the preventive effect of tort law. What is
more, it is virtually impossible to fully individualise the
premium charged. Even in motor insurance, only the num-
ber of accidents caused, not their severity, is referred to in
fixing the premium. If, as in the case of personal injuries in
Sweden,51 the tortfeasor’s liability insurance is in effect
converted into personal accident insurance for the injured
party by not taking into account contributory negligence
and granting the injured party a direct claim, the liability
insurance also lessens the incentive for potential injured
parties to avoid the occurrence of losses. However, liability
insurers can counter the moral-hazard problem to a certain
extent by agreeing exclusions of liability, maximum
indemnity limits and deductibles. In addition, particularly
in liability for road traffic accidents, the sanctions of
administrative and criminal law for dangerous behaviour
help to significantly offset the reduction in the preventive
effect of tort law resulting from liability insurance.52



53 Cf. M. Kloepfer, Umweltrecht (2nd edn. 1998), p. 263 ff., p. 403 ff.
54 In Germany a “striking weakness in the preventive effect of environmental liability” has been explained by 

the fact that “through risk transfer to insurers, the economic preconditions and, owing to the lack of risk
knowledge, the cognitive preconditions for prevention are not fulfilled”. U. Hapke, Umwelthaftung, Ver-
sicherung und Prävention. Möglichkeiten und Grenzen haftungsinduzierter Prävention unter den Bedingun-
gen von Wissen und Nichtwissen, [1999] Zeitschrift für Rechtssoziologie, pp. 20, 55.

55 More usual in this case is a legal or economic channelling of liability and insurance through the hospitals.
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The Congoleum asbestos scam
The Congoleum asbestos scam in the USA exemplifies the
moral-hazard problem connected with liability insurance.

This case involved an illegal collaboration between plain-
tiffs’ lawyers and the defendant company, Congoleum, a
manufacturer of flooring (formerly) containing asbestos.

In 2003, facing various pending and imminent asbestos
lawsuits, Congoleum filed for “prepackaged bankruptcy“
under Chapter 11 of the Bankruptcy Code. Such prepack-
aged bankruptcies are not unusual. Their aim is to drastic-
ally reduce the duration of insolvency proceedings by
submitting a reorganisation and redemption plan at the
time bankruptcy is filed for. The intention is also to avoid a
fall in the share price and loss of reputation. The Con-
goleum plan provided for a trust from which claimants
were to be compensated. This had a volume of US$ 1bn, of
which Congoleum itself was to contribute US$ 3m over ten
years and the remainder was to be paid by the insurers.

Unusual in Congoleum’s case was the fact that the envis-
aged special insurance counsel Gilbert named in an appli-
cation of January 2004 had previously acted as counsel for
the plaintiffs’ lawyer Weitz in asbestos lawsuits. This
resulted in some of Congoleum’s liability insurers contest-
ing his appointment: firstly, they claimed, there was a con-
flict of interests and, secondly, a breach of the rules of pro-
fessional conduct. The insurers failed to find acceptance
for these arguments in the courts of first and second
instance. In the meantime, Congoleum reportedly
acknowledged a large number of claims, some of them
obviously unjustified. Finally, the US Court of Appeals for
the Third Circuit revoked Gilbert’s appointment as special
insurance counsel. In so doing, it emphasised the great
importance of the special insurance counsel for the insol-
vency proceedings and stated that Gilbert’s simultaneous
representation of asbestos claimants and Congoleum con-
stituted a “concurrent conflict of interest“ and thus a
breach of the New Jersey Rules of Professional Conduct,
especially as Gilbert could invoke the agreement of Con-
goleum for this double role but not that of the individual
asbestos claimants (3rd Circuit, 13 October 2005). There-
upon a New Jersey bankruptcy court ordered the repay-
ment of all fees earned by Gilbert in his function as special
insurance counsel in the Congoleum proceedings (Bankr.
N.J., 7 February 2006). According to press reports, the sum
involved was some US$ 12–13m.

However, the conclusion or presence of liability insurance,
especially when this is compulsory, may contribute to loss
avoidance where the liability insurer draws potential tort-
feasors’ attention to the hazardousness of their activities.
There are four main approaches for liability insurers to
promote the preventive effect of tort law in this way:

– Prevention through anticipation of liability situations:
The preventive effect of tort law, especially where there is
no tight public law regulation, results from the “indirect
influencing of behaviour“.53 Tort law is intended to pre-
vent hazardous activities, production processes or prod-
ucts or to make them more expensive. But even after
extensive analysis of the experience with the German
Environmental Liability Act, the empirical foundation
remains weak. A decline in environmental damage cases
was observed, but could not be attributed to increased
liability, given the usual instrumental mix in environmen-
tal law. A preventive effect presupposes that liability situ-
ations are perceived in time.54 Unfortunately they are
often badly understood and documented. This is the case
with internationally operating industrial firms, owing to
the many different constituent facts, legal systems and
cultural parameters involved, the temporal dimensions of
slowly developing damage and claims processes and the
speed of mergers and acquisitions. Anticipating complex
liability situations and setting adequate prices for them is
one of liability insurance’s contributions to prevention, or
at least it should be.

– Prevention through risk segmentation and premium
differentiation: Just as tort law allocates costs through
causal attribution, liability insurance can determine
through rating structures how the costs of liability losses
are allocated to more or less broadly defined groups of
responsible parties. In the case of narrow allocation,
making hazardous activities more expensive can have a
prohibitive effect. 

Sometimes this is an undesired effect as in the case of
obstetricians in the USA.55 In other cases this is exactly
what legislators had in mind when they stipulated a strict
liability for undesired activities, thus making expensive
insurance cover almost unavoidable. However, this is a
rare exception. In almost all scenarios the costs of liability
insurance are too small to produce major preventive
effects.



56 With regard to this issue, cf. Jürgen Kohler, Schadensausgleich in den Fällen des § 36a Gentechnikgesetz
[2005], in: Natur und Recht, p. 566 ff., p. 572 f.

57 Art. 22f of the directive on deliberate release dated 17 April 2001 (2001/18/EC); co-existence recommendation
of 23 July 2003 (2003/556/EC).

58 With regard to the Danish regulations approved by the EU on 23 November 2005, see
http://europa.eu.int/comm/secretariat_general/sgb/state_aids/agriculture_2004.htm (Aide d´Etat N 568/04).

59 Wording of the agreement of the Dutch van Dijk Commission can be viewed at
www.biologica.nl/docs/200512230858482063.pdf.

60 Section 36a of the German Genetic Engineering Act in conjunction with Section 906 of the German Civil Code.
61 Cf. 8.9 of the coalition agreement between CDU, CSU and SPD dated 11.11.2005.
62 Figures for areas with cultivated GM crops obtainable at

www.transgen.de/gentechnik/pflanzenanbau/531.doku.html.
63 Cf. supra fn. 54.
64 The Chile example: environmental regulation and liability in Ley 19.300 of 1994 with simultaneous attempt to

make provisional licences for operation dependent on the firm having liability insurance.
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GMO liability 
Deterrence through unclear liability rules and the role of
liability insurance

The cultivation of genetically modified crops is generally
accepted practice in some countries, but in many parts of
Europe and particularly in German-speaking areas it is
regarded with suspicion. This has led to such a tightening
of tort law that insurance of the related risks – and thus the
commercial cultivation of GM crops – is virtually impos-
sible in these countries.

The structuring of liability for GM crops in Europe shows
that whilst the introduction of extensive no-fault liability
does not necessarily presuppose the insurability of the
resultant risks, a tightening of liability without the guaran-
tee of insurance cover is an effective means of preventing
legitimate but politically undesirable activities.

Liability for GM crops almost exclusively concerns finan-
cial losses incurred by traditional farmers. By contrast,
there is no evidence of health risks from the types of GM
crops grown so far. Whether property damage is possible
remains doubtful.56

Financial losses may be incurred by traditional farmers if
conventional agricultural products are unintentionally
mixed with GM crops so that the farmers have to label their
products as genetically modified and are consequently
only able to sell them for a lower price, or not at all. Such
sales risks, which normally have to be borne by producers
alone, are almost impossible to tackle with the customary
range of tort-law instruments: The risk of accidental mixing
can vary greatly from one type of crop to another. A stand-
ard ruling for every type of crop therefore makes little
sense, but treating them all individually would involve con-
siderable time, effort, and expense. In addition, it will prac-
tically never be possible to determine which of the produc-
ers of genetically modified products in a particular region
are responsible for the accidental mixing. Banning the cul-
tivation of genetically modified crops, however, is out of
the question, since under EU law it is mandatory for mem-
ber states to provide for the coexistence of traditional and
genetically modified farming.57

Some of the member states that were prompted by the EU
requirements to modify their tort law, such as Denmark58

and the Netherlands,59 have chosen to overcome these
problems through a combination of strict liability for the
individual producers of GM crops and a compensation
fund. The individual farmer is only liable if it can be proved
that he both caused the damage to a traditional farmer and
breached the coexistence rules. Eventually the aim is to
find an insurance solution to cover most cases.

Other states such as Germany,60 which have a particularly
critical attitude to GM crops, have provided significantly
more stringent liability for the producers of GM products.
Under current German law, the individual farmer is strictly
liable even if he has complied with all coexistence rules.
Each farmer is also jointly and severally strictly liable
together with the other farmers that cultivate GM crops in
the region even if it cannot be established whose crops
were responsible for the mixture. It is not even clear, how-
ever, what thresholds are relevant for establishing whether
a mixture meriting compensation has actually occurred.

Owing to the resultant incalculable risks, insurance of
GMO liability in Germany is not possible until tort law has
been restricted (an objective meanwhile included in gov-
ernment planning61). One result of this is that in 2004 the
cultivation of GM crops in Germany was still limited to an
area of only 400 ha. By comparison, the figures were
48,000 ha for Spain, 100,000 ha for Romania and several
million ha for the USA.62

– Prevention through technical analyses and inspections:
Even if these do not directly remove the source of the
hazard, they at least improve the “cognitive precon-
ditions“ for a preventive effect of tort law.63 In fact, com-
pulsory liability insurance serves more to compensate
injured parties than to prevent hazardous activities, a 
task that is mostly left to other institutions. In connection
with environmental damage, moves towards deregula-
tion through tort law and liability insurance, towards
transferring public prevention tasks to liability insurers
have not succeeded so far.64 The same applies on the 



65 Protocol on Liability and Compensation for Damage Resulting from Transboundary Movements of Hazardous
Wastes and their Disposal.

66 Cf. P. Schimikowski, Ersatz von Kosten zur Schadenabwendung in der Haftpflichtversicherung, [1999]
Versicherungsrecht (VersR), p. 1196.

67 J. Stapleton, Tort, Insurance and Ideology, [1995] 58, The Modern Law Review (M.L.R.), pp. 820, 825.
68 T. Baker (below, p. 34 ff.).
69 T. Baker, Insurance Law and Policy (2003), (introduction).
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international level where a proposal for insurers to
assume preventive functions through individual risk
assessments in compulsory insurance was being dis-
cussed in connection with the Basel Convention.65

– Prevention through insurance cover for loss minimisa-
tion costs: The rule that expenses for preventing immi-
nent loss or damage are indemnified is a common prin-
ciple of both damages and insurance contract rules.66

It applies on the one hand to expenses of the potential
injured plaintiff and on the other to expenses of the
potentially liable defendant and policyholder, which are
included in the cover as loss minimisation expenses.
With damage processes of long duration (e.g. toxic torts
in product liability, environmental liability insurance or
employers’ liability insurance), the criterion “imminent“
is dubious. In this grey zone, first-party insurance has
been developed, especially for recall and clean-up costs.
Through third-party and first-party insurance elements,
which partly complement each other and partly overlap,
loss prevention and loss minimisation measures are
financed prior to or in the initial stages of a liability loss. 

5  Final remarks

The fact that it is customary to have extensive liability
insurance cover in Europe has, at the very least, favoured
the continual expansion of tort law, and in many cases has
even initiated it. Without liability insurance, the full com-
pensation of damage suffered by accident victims at the
hands of third parties, as required by all European juris-
dictions, could usually not be realised for larger losses.
Liability insurance mainly works counter to the preventive
purpose of tort law. Elements designed to restrict the
moral-hazard problem, although definitely present in tort
and insurance law, are not sufficient. This is not critical as
long as legal institutions of administrative or criminal law
assume the preventive function to an adequate extent, but
it can result in gaps in legal protection if such institutions
are absent.

First-party and social insurance, along with compensation
funds, help provide full compensation of injured parties 
in the area of tort law. Especially so if the damage is not
covered by liability insurance. Beyond this, they have a
direct influence on the structuring of tort law only in ex-

ceptional cases. But they often make an indirect contribu-
tion to relieving the tortfeasor, because settlement of a
claim by a first-party or social insurer results in non-
assertion of possible claims under tort law.

These manifold interactions between tort law and liability
insurance are still not generally recognised, however.
Stapleton refers to both first-party and liability insurance
when she argues that “neither actual insurance nor insura-
bility should be relevant to the reach and shape of tort
liability”.67 On this point, Baker quotes Ross: “Such legal
philosophy has lost contact with the reality of modern
society.”68

Those who emphasise the role of liability insurance in tort
law do not want to replace tort law with insurance. In con-
trast to first-party insurance and no-fault models, liability
insurance does not replace liability and damages rules.
Therefore unlike the plan of establishing a consistent and
efficient compensation system inevitably based on a
national welfare state, the relationship between tort law
and liability insurance is no longer a matter of ideology.
Rather, it is a matter of better recognising the unavoidably
inconsistent and inefficient realities of tort law. This is ne-
cessary not only in the light of deficiencies in developing
countries and contradictions in US tort law; particular fea-
tures of continental tort practice are also questionable: the
cost and effort, for example, devoted by insurers and
courts in Germany to minor personal injuries and material
damage arising from traffic accidents.

The traditional descriptions of tort law do not give enough
consideration to these realities. But insurers, too, should
be more aware of and better substantiate their functions,
as described in Baker’s casebook on “Insurance Law and
Policy“:69

“Insurance ideas and practices define central privileges
and responsibilities within a society. In that sense, our
insurance arrangements form a material constitution, one
that operates through routine, mundane transactions that
nevertheless define the contours of individual and social
responsibility. For that reason, studying who is eligible to
receive what insurance benefits, and who pays for them, is
as good a guide to the social compact as any combination
of Supreme Court opinions.” 



70 Shortened version of: G. Wagner, Tort liability and insurance: comparative report and final conclusions, in: 
G. Wagner (ed.), Tort law and liability insurance (2005), p. 309 ff.; see there for further references.

71 (Paris) Convention on Third Party Liability in the Field of Nuclear Energy of 29 July 1960, as amended by the
Additional Protocol of 28 January 1964 and by the Protocol of 16 November 1982.
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1  Compulsory and voluntary insurance

The most important area where liability insurance is
mandatory all across Europe is of course that of traffic acci-
dents. Another common feature of Western legal systems
is that accidents suffered and illnesses contracted during
the course of employment receive special treatment. The
fact that only English law imposes a legal duty upon the
employer to insure potential liabilities stemming from
workplace accidents is astonishing only upon first sight.
Such a duty is unknown on the European continent not
because these countries put their faith in the wealth of the
employer, i.e. rely on the employer being solvent enough
to satisfy claims for compensation brought against him.
The truth of the matter is that these countries organised
the compensation system for injuries sustained at work not
within the framework of the private market, employing the
combination of tort law and mandatory liability insurance,
but as a part of the social security system. In many ways,
these public workers’ compensation systems look much
like a state-run insurance company, paying claims brought
against the employer under a regime of strict liability for 

workplace accidents. Therefore, liability insurance for
workplace injuries is de facto mandatory in all European
states; the difference only concerns the forms in which
such insurance is organised.

The other categories of compulsory insurance comprise 
a colourful variety of cases which come close to a mirror
image of the categories of strict liability. The focus both of
compulsory liability insurance and of strict liability is on
risks inherent in the use of technical installations and other
devices. Nuclear power plants, for instance, are not only an
example of liability irrespective of fault but also an easy
case for compulsory insurance. This is hardly surprising,
as the obligation for the operator of a nuclear installation
to carry liability insurance is imposed by Art. 10 (a) of the
Paris Convention.71 The Paris Convention establishes both
a regime of strict liability for nuclear incidents (Art. 3) and
an obligation to cover this risk by means of insurance or
other financial security. 

Tort law and liability insurance in Europe70

Contemplations on the role of liability insurance
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The operation of nuclear reactors is only the most obvious
example of someone operating something to his own bene-
fit which creates substantial risks of damage for others.
The same principle applies to the operation of aircraft, rail-
ways, ships, cableways and “equipped skiing areas”, to
pipelines and technical installations creating a danger to
the environment, and to the production of genetically mod-
ified organisms. Not each and every activity mentioned
above is subject to mandatory liability insurance in every
jurisdiction but there are large areas of overlap. Part of the
legal diversity is certainly due to differences in the relevant
circumstances: mandatory insurance for cableways simply
makes more sense in Austria, a country famous for its ski-
ing resorts, than in England. In other cases the absence of
an obligation to insure may be the result of successful lob-
bying efforts of interest groups at the national level. And
some of the divergence may even be due to the fact that a
reporter missed some cases, as it is easy to make mistakes
in this murky and poorly organised area of the law. How-
ever, with respect to compulsory insurance for technologi-
cal hazards, it is possible to identify a common denomina-
tor apt for explaining why the duty to insure is imposed.
This denominator is the same as the one explaining strict
liability, i.e. the operation of hazardous activities to one’s
own benefit. In order to avoid externalisation of harm to
the detriment of victims, to provide incentives for careful
operation of the facility and to induce the operator to select
the efficient level of activity, liability is irrespective of fault.

It is more difficult to justify the imposition of a duty to
insure, as insurance seems to destroy many of the incen-
tives to take care and avoid accidents generated by strict
liability. Looked at from the deterrence side, mandatory
insurance has some beneficial effects, particularly in the
case of activities which cause damage only in the long run,
after a considerable latency period has elapsed. Under
such conditions, mandatory insurance prevents operators
of dangerous facilities from adopting a looting strategy, i.e.
incorporating as a separate legal entity, thereby shielding
assets from the claims of victims and dumping the cor-
porate vehicle into insolvency once the injuries materialise
and the claims mature.72 The major policy objective behind
obligations to insure is the protection of potential victims.
It is thought to be a matter of social justice that compensa-
tion is guaranteed where someone suffered harm at the
hands of another who operates a dangerous facility to his
own benefit.

Next to the operation of technical installations and activi-
ties, the second large field of application for the duty to
insure is the professional arena. In most countries practis-
ing lawyers – attorneys and solicitors, and even mediators
in Austria – are required to cover their risk by taking out

liability insurance. In England, Germany and Sweden, the
same duty applies to public notaries and to the medical
profession. In some jurisdictions, mandatory insurance
regulations are extended to parties in the financial sector,
like banks, fiduciaries and trustees, insurance brokers,
financial advisers, real estate brokers, brokers dealing in
financial instruments, bank and insurance auditors or even
to the “middle management”.73 It is not readily discernible
what all these cases have in common. Strict liability does
not provide the missing link, as practising lawyers, doc-
tors, banks and the like are liable for fault only. Apart from
this, the applicable liability regime is usually not tort law
but contract law, and the claim often is for compensation
of pure economic loss, not of physical injury.

Attorneys and doctors may be subjected to a duty to insure
in order to protect victims from financially weak debtors, to
enlist the insurance industry in the task of weeding out
substandard suppliers of these services, to avoid externali-
sation of the consequences of careless behaviour on the
part of uninsured doctors and attorneys and thus to protect
the incentives generated by the liability system. Unfortu-
nately, the same line of reasoning would carry over to
many other sectors of the service industry. However, mem-
bers of these industries are not subjected to mandatory
insurance but may operate without cover. Banks and other
participants in the market for financial services may cause
high losses, but at least banks are usually able to pay their
debts. In addition, these are cases where only money is at
stake, not physical integrity as in the case of medical mal-
practice. The question thus arises of why Swedish law sub-
jects real estate brokers to mandatory insurance, but does
not extend this obligation to construction companies,
architects, engineers and members of similar callings.
With respect to these areas, a common principle explain-
ing the imposition of mandatory insurance in some cases
but not in others is impossible to discern.

The design of compulsory insurance schemes is more or
less the same [all across Europe]. The obligation to cover
the risk through an insurance contract is clearly the norm.
Bank guarantees serve a supplementary function only, and
their eligibility is limited to particular cases, ordinarily in
connection with the operation of a major technical facility.

Sanctions for failure to comply with the duty to insure are
an affair of administrative law. Common penalties include
the retraction of licences or the imposition of fines. In Swe-
den, however, business associations may become liable
themselves if one of their members operates without the
necessary insurance cover.



74 Attila Fenyves/Daniel Rubin, Tort liability and insurance: country report Austria, in: G. Wagner (supra fn. 70), 
p. 7 ff., nos. 54 et seq.

75 Bundesgerichtshof (BGH) (7.6.1988) in: Entscheidungen des deutschen Gerichtshofs in Zivilsachen (BGHZ), 
pp. 104, 323.

76 Escola v. Coca-Cola Bottling Co. of Fresno, 150 P.2d, p. 436, p. 440 ff.
77 Reichsgericht (RG) 1929 in [1929] Juristische Wochenschrift (JW), p. 2055 ff.; RG (1929) in Entscheidungen des

deutschen Reichsgerichts in Zivilsachen (RGZ), pp. 126, 333, 335 ff.; RG (1931) in RGZ, pp. 132, 262, 264 ff.;
mandatory liability insurance for the keepers of motor cars was only introduced in 1939; cf. C. v. Bar, [1981]
AcP pp. 181, 289, 315 ff.

78 See G. Wagner, Grundstrukturen eines Europäischen Deliktsrechts, in: R. Zimmermann (ed.), Grundstrukturen
des Europäischen Deliktsrechts (2003), p. 278 ff.
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2  Loss-spreading through the liability 
system

2.1 Strict liability: Open and covered

Courts are reluctant to base their judgements explicitly on
the objective of risk-spreading. In most jurisdictions, the
courts have not asserted the authority to invent new heads
of strict liability or to even apply the existing statutes to
similar cases on the basis of per analogiam reasoning.
Whether negligence liability is misused by the courts, i.e.
whether their desire to place the loss on the party better
able to absorb it is the hidden motive behind decisions
imposing liability for fault, is a matter of speculation. 

From Austria, signs of an inflation of employer’s liability
and of an extension of strict liability for motor accidents,
which was thought to cover even vehicles not in motion at
the time of the accident, are reported.74 Both classes of
cases also exist in German law; however, in Germany there
is another example where the Federal Supreme Court has
imposed fault liability for the explosion of a soda bottle
severely injuring a child.75 In the parallel American case,
the Californian justice Traynor expressly based his deci-
sion on the objective of risk-spreading: “Even if there is no
negligence, however, public policy demands that responsi-
bility be fixed wherever it will most effectively reduce the
hazards to life and health inherent in defective products
that reach the market. It is evident that the manufacturer
can anticipate some hazards and guard against the recur-
rence of others, as the public cannot. Those who suffer
injury from defective products are unprepared to meet its
consequences. The cost of an injury and the loss of time or
health may be an overwhelming misfortune to the person
injured, and a needless one, for the risk of injury can be
insured by the manufacturer and distributed among the
public as a cost of doing business.”76 The German court
did not say anything like this but came up with the same
result, as the manufacturer of the soda bottle was held
liable even though the plaintiff was unable to prove that
the bottle had been defective at the time it was put into the
stream of commerce. There are also a number of examples
where judges in England have openly acknowledged that
the insurance factor carried some weight in the process of
decision-making.

However, it is impossible to know whether the expansion
of liability witnessed during the last century really had any-
thing to do with the growth of liability insurance. As an
example, think of the liability of the keeper of a car which is
not in motion but parked at the kerb in Austria. In spite of
this, the Austrian Supreme Court was prepared to apply
the principles of strict liability established for “traffic acci-
dents”, and the German RG (Imperial Court) has done the
same. However, in Germany the extension of liability pre-
ceded the introduction of mandatory liability insurance in
this branch of the law by a full decade!77 Thus, the inclu-
sion of cars not in motion in strict liability for traffic acci-
dents cannot be explained on insurance grounds. Against
this historical background, it is more plausible to assert
that the expansion of strict liability precipitated the intro-
duction of a system of mandatory liability insurance rather
than the supposition that the availability of insurance
caused an expansion of strict liability. 

In the same vein, the developments both of the insurance
industry and of the system of tort liability in England were
anything but congruent with one another. While the insur-
ance industry has been continuously growing in capacity
and market penetration, tort law saw times of expansion as
well as times of contraction. In particular, during the 20th
century the House of Lords worked hard to contain the
principle of strict liability under the rule in Rylands v.
Fletcher rather than extending it to similar “sources of dan-
ger”.78 Today, it is hardly an exaggeration to say that strict
liability in the true sense of the term is virtually unknown
within the common law of England and has become an
exclusive domain of the legislature. Likewise, negligence
liability for pure economic loss saw a significant expansion
during the 1960s and 1970s only to be cut down again in
the 1980s and 1990s. Nobody seems to assert that these
fluctuations had any causal connections with develop-
ments in the insurance markets or in the law of insurance.



79 BGH (21.5.1963) in: Entscheidungen des deutschen Gerichtshofs in Zivilsachen (BGHZ) 39, pp. 281, 285 ff.;
BGH (8.1.1965) in [1965] VersR, pp. 385, 386; Oberlandesgericht (OLG) Braunschweig (23.12.1953) in [1954]
VersR, p. 460; G. Wagner, in: Münchener Kommentar, Sect. 829, nos. 8 et seq.; E. Deutsch, [1964] Juristen-
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2.2 Liability in equity

On the European continent, an exception must be made
with respect to liability in equity which exists in the coun-
tries of the Germanic legal culture, i.e. Austria, Germany,
Switzerland, but also in Italy and in Sweden. The idea of
liability in equity is that a tortfeasor who cannot be
deemed culpable because of a mental handicap, being a
minor, or other want of capacity will nonetheless be held
liable if equity so requires. Equity requires liability if there
is a substantial difference in wealth between the tortfeasor
and the victim. In this context, the question arises of
whether insurance cover on the part of the defendant is to
be treated like an asset, improving his overall financial
condition, or whether it should be ignored when making
the comparison of the wealth of the parties. If the principle
that insurance is of no relevance to the finding of liability
were followed here, the insurance coverage would have to
be disregarded in determining liability. However, the law is
otherwise. In Austria and Switzerland it is settled law that
an insurance cover improves the financial condition of the
tortfeasor, enabling the court to fix liability where none
would exist without insurance. Swedish law, in Chapter 2
Section 4 of the Damages Act, even contains a statutory
provision explaining that the liability of a minor depends –
amongst other things – upon his or her being protected by
liability insurance. Thus, the Swedish courts will hold a
child to the same standard of care as an adult and hence
make him or her liable if covered by liability insurance but
apply a different standard where the child lacks such pro-
tection. The position of German law is similar, as it is
agreed that liability in equity may fill the gap in all cases
where negligence liability is defeated only because the
potential tortfeasor was of minority age.79 However, the
German Supreme Court still hesitates to treat liability
insurance like an asset of the child  where insurance is not
mandatory. If the defendant – or rather, his parents –
bought the insurance cover voluntarily, liability in equity
does not play a role save for the case that an asymmetry
between the wealth of the tortfeasor and the financial con-
dition of the victim may be established even without taking
the insurance cover into account. In Italy, the question has
not reached the courts as of yet but it seems likely that they
would be prepared to take the insurance cover into
account, i.e. to treat it as a financial asset. 

The treatment of equitable liability in the four jurisdictions
mentioned is interesting for several reasons. It is true that
by and large the courts reverse the irrelevancy principle
and are prepared to fix liability only because the tortfeasor
carries liability insurance. On the other hand, the scrupu-
lous and tentative approach of the BGH is evidence of the
weight the irrelevancy principle carries in the mind of
judges. This is particularly striking in light of the fact that

liability in equity is expressly based on a financial inequal-
ity as between the parties. Given that the ability to absorb
risks is correlated with wealth, the crucial question is not
whether superior risk-bearing qualities may be taken into
account but only whether insurance supports a finding that
the defendant is better able to absorb the loss. Framed in
this way, the answer is obvious, as insurance is the com-
mon tool for ordinary people to cure their risk aversion by
improving their capacity to absorb losses. In the end, the
state of the law with regard to liability in equity may be
more supportive of the supposition that, within the general
law of torts, courts are honest in determining liability
irrespective of insurance.

2.3 The problem of moral hazard

The concept of moral hazard is well-accepted among insur-
ance economists. Scholars working in the field of law and
economics have elaborated on it and made it accessible to
legal discourse. Today, it is well-known …, although in
some countries it has still not reached the mainstream of
legal literature. It has also been pointed out in the reports
that insurers are in command of various instruments to
counteract the effects of moral hazard, like deductibles,
monitoring and experience rating.

What is missing, however, is the acknowledgement that
the efforts of the insurer to counteract moral hazard under-
mine the loss-spreading function attributed to the liability
system. In a world of perfect risk-rating, the insurer only
bears the actuarial risk, which in turn disappears immedi-
ately if the risk is pooled with other homogenous but in-
dependent risks. The flipside is that the endogenous risk
remains with the insured, and that the terms of the insur-
ance policy will immediately be tightened once a meritori-
ous claim is brought. Contrary to a belief popular in the
sixties and seventies, insurance cannot achieve risk-
spreading and at the same time avoid adverse effects for
deterrence.

Fortunately for the law of torts, insurance companies doing
business in the area of liability insurance have an incentive
to contain moral hazard on the part of their clients. The
relaxation of precautionary measures by insured persons
leads to more numerous and more severe accidents, which
in turn cause the payments of the insurance company to
rise. Within a competitive market, insurance companies
will work hard to control their compensation payments in
order to keep the premiums low and to attract more busi-
ness. There are several instruments available to an insur-
ance company to counteract the effects of moral hazard.
These measures fall into two classes. One strategy of the
insurance company is to monitor the behaviour of those
insured in order to adapt the insurance premium immedi-
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(supra fn. 70), p. 47 ff., no. 43, citing Smith v. Bush [1990] 1 Appeal Cases (AC) 831, 858 (House of Lords, 
HL 1989, per Lord Griffiths).

81 Peter Thalmair, The view of an insurer: the impact of liability insurance on tort law, in: G. Wagner 
(supra fn. 70). p. 275 ff., nos. 23 et seq.

25

Munich Re, Tort law and liability insurance Tort law and liability insurance in Europe

ately once the client relaxes his safety measures. If seam-
less monitoring were possible, the insurance company
would always charge a premium which fully reflects the
accident risks run by the client. The client, in turn, would
take efficient precautions against harm because any devia-
tion from the efficient standard would trigger a rise in the
insurance premium greater than the cost savings obtained
by economising on the side of safety measures.

Of course, seamless monitoring of the insured by the
insurance company is not possible and, even to the extent
monitoring is possible, it is not even desirable because
monitoring is not without cost either. Therefore, insurance
companies have developed a second device to control
moral hazard, and that is to limit the insurance cover and
to leave parts of the risk of liability lying where it was
before conclusion of the contract for insurance, i.e. in the
lap of the insured. Pertinent examples are caps on the
insurance cover, deductibles and various sorts of exclu-
sions such as the exclusion of damage caused intentionally. 

In spite of these options, insurance remains a double-
edged sword for the economic analysis of tort law. Along
with the impossibility of restoring the incentives generated
by the threat of being held personally liable to their full
bloom with the help of caps, exclusions and like measures,
a major problem is that insurance markets do not work per-
fectly either, as evidenced by the fact that many insurers
are reluctant to employ sophisticated techniques of risk-
rating in favour of lumping together in one pool large num-
bers of risks of very different degrees. 

Moral hazard

The term moral hazard refers to the fact that insurance can
motivate fraud and reduce incentive

– to protect against loss;
– to minimise the cost of the loss.

Three strategies address moral hazard by

– providing incentives to invest in loss prevention 
(e.g. bonus/malus);

– creating a “community of fate” (e.g. deductibles);
– exclusions (e.g. of intentional harm).

3  Negligence and insurance

Whether insurance is a factor influencing the standard of
care determined by the courts in applying fault-based li-
ability is one of the central questions ... In this regard, little

progress has been made. Courts shun the insurance issue
when defining the level of precautions a reasonable man in
the shoes of the defendant would have maintained. Under
English trial by jury in the old days, juries were not to be
told at all about the fact that the defendant carried liability
insurance. Today, the professional judges hearing tort
cases in the various European countries are of course
aware of the fact that “all prudent professional men carry
insurance”80, in addition to most families and virtually all
keepers of cars. Whether this knowledge has changed any-
thing is a difficult question to answer. An affirmative
answer would suppose that a court said to a defendant:
“You are at fault because you are insured”. 

However absurd such a proposition may be, throughout
Europe experts of the tort system seem to entertain the
view that the standards of care employed today owe their
existence to the fact that most defendants are insured.
Writing from the perspective of a major German insurer,
Peter Thalmair offers some examples of cases where he
thinks that the courts have overstretched the duty to take
care.81 He supposes that the true motive behind these deci-
sions was to shift the cost of injury or property damage to
the insurer, regardless of whether the defendant “really”
was at fault. It is possible to argue against this view from
two different angles. One is to deny that the cases cited by
Thalmair have been wrongly decided, even if the insurance
policy is left out of the picture. But even assuming that the
court overstretched the duty of care, it may still be disputed
that the reason for this judicial mistake was the fact that
the defendant carried liability insurance. Upon closer
inspection, Thalmair’s evidence is not strong enough to
defeat either of those views. The case of parental liability
for a fire caused by a 10-year-old boy with a strong inclina-
tion to play with fire may serve as an example. In a long-
standing line of jurisprudence, the BGH has always held
that parents must go to great lengths in order to keep their
children from setting neighbouring houses ablaze. The rea-
son for applying a strict standard is of course that the dam-
age in cases of arson are likely to be very substantial, both
in terms of destruction of property and loss of life and
health. Thus, it is far from obvious that the BGH went too
far in the parental duty case. On the second count, i.e. the
hidden motive of insurance, it is true that the court referred
to the possibility of the mother to protect herself against
crushing liability by taking out liability insurance. In the
context of the decision, this advice serves the end of justi-
fying the imposition of a strict standard thought to be
applicable on other legal grounds – i.e. fault – rather than
providing a motive for imposing such standard.

Of course, the language of the judgement may just serve
the purpose of a smokescreen, hiding the true motives of
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the judges. As is reported from Switzerland: “Without
insurance, the standard of care, which is quite high in
some cases, would not be conceivable”.82 Whether this
statement is true or false is impossible to know for sure.
Richard Lewis, citing Jane Stapleton, admits to the fact
that, tempting as the insurance explanation may be, “other
explanations are possible”.83 In Switzerland, the high
degree of market penetration by the insurance industry,
reflected in the saying that the country is “overbanked and
overinsured”, destroys the foil against which reality could
be compared. If everyone is insured, the question of what
tort law would look like without insurance becomes a mat-
ter of pure speculation. To a lesser degree, this is true with
regard to other countries as well. Liability for traffic acci-
dents, for example, is deeply ingrained with compulsory
liability insurance. Thus, it is impossible to identify cases
which could be explained in terms of insurance, as there is
no counterpart, i.e. not a single motor accident where the
tortfeasor is not insured. 

For Sweden, Bengtsson distinguished cases where the li-
ability of individuals (consumers) was at stake and others
where enterprise liability was on the line. According to
Bengtsson, the Swedish courts employ a lenient standard
of care if the personal liability of an individual or of a small
business enterprise is at stake provided that the defendant
is not insured. If the potential tortfeasor is protected by
liability insurance, however, he is treated like a powerful
enterprise and a strict standard of care is employed. Still,
even in the latter category, “nothing supports the assump-
tion that the liability insurance could create a presumption
of liability or a strict liability independent of fault”.84

4  Reduction clauses

An example of a legal system providing special rules for
the assessment of damages in cases of contribution is
Swiss law. Art. 43, 44 para. 1 OR (Swiss Law of Obligations)
restates the principle of comparative negligence, ordering
the court to take all the circumstances into account. Art. 44
para. 2 OR goes further in stipulating that, in cases of sim-
ple negligence, the court may reduce the damage award, if
otherwise the defendant would “be subject to distress as
result of his payment of damages”. Although the existence
of Art. 44 para. 2 OR could have been used as a door-
opener for the consideration of the financial situations of
the parties and, in this context, of the existence of insur-
ance cover, Swiss courts and commentators have resisted
this temptation.85 As a general rule, the financial position
of the parties is as irrelevant to the calculation of damages
as the existence of insurance cover, either on the part of
defendant or on the part of plaintiff. Art. 44 para. 2 OR is

understood as an exception to this principle which has to
be interpreted narrowly. The provision is confined to cases
where the damage award, calculated in the ordinary way
and without regard to the financial position of the parties,
would work hardship on the defendant. It is only in this sit-
uation that the Swiss Bundesgericht has allowed the insur-
ance issue in. The court has held that the liability to pay
damages in the amount calculated by applying ordinary
principles of tort law must never be reduced to the benefit
of the insurer. This jurisprudence is in full harmony with
the established principles of liability in equity. In both con-
texts, the insurance cover is treated like a ready asset of
the insured. Thus, the award of damages in the full amount
against a defendant carrying liability insurance may never
work hardship on him.

Swedish law also orders the judge to take the careless
behaviour of the victim and other relevant circumstances
into account with regard to a possible reduction of dam-
ages. Obviously, the “other circumstances” clause of this
provision is intended to encompass the financial position
of the parties in the sense that a reduction might be denied
in spite of contributory negligence of the victim if such
measure would work hardship on him. Again, hardship is
ruled out if the victim carries first-party insurance. In this
respect, Swedish law appears as a counterpart to Swiss
law, where the latter denies hardship on the part of the
defendant if he carries liability insurance and the former
denies hardship on the part of the plaintiff-victim where he
is protected by first-party insurance. In Sweden, however,
the courts enjoy more leeway in applying this rule as, in
cases of personal injury, the law on contributory negli-
gence requires intention or gross negligence on the part 
of the victim for a reduction of the damage award. This
privilege is founded on the belief that the cost of personal
injury should be distributed among the general public. As
the standard of gross negligence is rather vague, it is at the
discretion of the court to order the reduction of a damage
award for personal injury only where the victim is pro-
tected by first-party insurance.

Reduction clauses

Art. 44 of the Swiss Law of Obligations:

“... (2) If a person liable for damages who has caused the
injury or damage neither intentionally nor through gross
negligence would suffer hardship as a result of paying the
damages, the judge may reduce the damages award on
these grounds.”



86 Richard Lewis (supra fn. 80), no. 65.
87 Richard Lewis (supra fn. 80), no. 69, citing the Law Commission Report, Damages for Personal Injury; 
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Chapter 2, Section 1 of the Finnish Tort Liability Act:

“(2) The damages may be adjusted if the liability is
deemed unreasonably onerous in view of the financial
status of the person causing the injury or damage and 
the person suffering the same, and the other circum-
stances ...”

Some legal systems allow the reduction of damages to
prevent unreasonable hardship. Liability insurers – “deep
pockets” – do not benefit from this rule.

5  Insurance and damages

The general position in all European jurisdictions is that
insurance has no bearing on the assessment of damages.
Save for special areas like liability in equity, it is the rule
that neither will the damages awarded be increased only
because the tortfeasor is covered by liability insurance nor
will they be decreased if he is uninsured and thus has to
pay compensation out of his own pocket. Again, the famil-
iar qualifications must be added: nobody knows for sure
what is going on in the minds of judges who make deci-
sions in the area of non-contractual liability. It may very
well be that judges are biased to granting an increase in
the amount of compensation in cases where the defendant
is insured. As this supposition is impossible to prove, it
remains a matter of speculation. But how plausible is it to
speculate in this way? 

Richard Lewis develops the view that insurance has been
and still is of utmost importance to the assessment of dam-
ages as it “provides the lifeblood of tort”.86 Damages
awards in personal injury cases, in particular, would be
unthinkable without liability insurance, as nobody would
be able to pay compensation in such extraordinary
amounts out of his own pocket. However, as is noted as
well, both the courts and the Law Commission have not
subscribed to this view but openly rejected the notion that
“decisions as to where liabilities should be imposed will be
made on the basis of who happens to be insured”.87 The
other citations are indeed evidence of the fact that judges
are fully aware of what they are doing when they promul-
gate rules for the assessment of damages in cases with a
high “leverage” like certain kinds of personal injury. Just
like the German BGH, the House of Lords is sensitive to the
possibility that a single decision inflating damages for per-
sonal injury may trigger a rise in insurance premiums that
affects the majority of citizens.88 From a comparative per-
spective one might add that, in other countries, the rules
on the assessment of damages for personal injury have
seen very little change during the last century.

Several jurisdictions vary in their ability – or willingness –
to integrate the insurance factor into the assessment of
damages. The more this task is left to the discretion of
judges, the easier it is for them to take insurance into
account, and to remain silent about this. Where judges are
bound by rules which allow, or even call for, an exact “cal-
culation” of damages, any attempt to vary the award with
regard to the existence or absence of insurance becomes
difficult if not impossible. Thus, in all jurisdictions, the
insurance factor carries particularly little weight in assess-
ing pecuniary loss. As to non-pecuniary loss, the answer
depends on whether its “calculation” is left to the discre-
tion of the judge – as it is in England and in Germany – or
whether the courts are guided, or have to let themselves
be guided, by tables or baremes, detailing the amount of
compensation to be granted for different kinds of injury.
This explains why in Italy, the assessment of compensation
for “danno biologico” is likely to be utterly independent of
insurance issues, as the courts are bound to follow stand-
ardised “reference values” defined by statute. In Sweden,
these tables are not in the form of a public law but have
been developed by the Swedish insurance industry.
Although it might be thought that the fact of these tables
originating with a big player in the compensation game
somewhat contaminates their quality, the Swedish courts
have been prepared to accept them and the numbers pre-
sented therein.

In Germany and in England, special rules also apply to
damages for pain and suffering. In these jurisdictions,
judges are not bound by official tables (baremes) listing
the damages to be awarded in the different cases of bodily
injury or illness. In addition, the constraints are missing
which make the assessment of pecuniary losses a rather
technical enterprise. For these reasons, the courts enjoy
broad discretion in the assessment of damages for non-
pecuniary loss in a given case. The German BGH, in a
judgement dating from the 1950s, has subscribed to the
view that insurance should be a relevant factor in this con-
text.89 The relevance of this admission is hard to evaluate,
if only because in the great majority of personal injury
cases – traffic accidents – every defendant is insured. It is a
recurrent theme of this inquiry that the influence insurance
might have on tort law in general or on the assessment of
damages in particular is impossible to isolate because in
one of the main arenas of liability, everybody is protected
by insurance. Maybe this is the explanation for the fact that
the decision admitting to the influence of insurance on
damage assessment did not prevent practitioners from
preparing compensation schedules which compile cases
and damage awards in order to provide the judge hearing 
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a particular case with some notion about how much a cer-
tain limb is “worth”.90 Of course, these schedules are not
binding upon the court, but they are “valuable tools” most
welcomed by the courts in this difficult area.91

6  Privileges and exclusionary agreements 

In some European countries, employers are exempt from
liability for personal injury suffered at work or on the way
to and from work. The privilege also applies to fellow
employees where they negligently injure one of their col-
leagues. Of course, the victim is not left without compen-
sation, as this is provided by a social insurance carrier.
These well-known principles of workers’ compensation
schemes do not apply without qualification to road acci-
dents. Under Austrian law, the exemption in favour of
employers and co-employees is lifted such that the social
insurance carrier may claw back the money paid to the vic-
tim from the employer or fellow worker who caused the
road accident. The Austrian report identifies the existence
of mandatory liability insurance for road accidents as the
rationale of this exception. As the parties personally
responsible for the accident do not have to bear its cost
anyway, the interest of the social insurance carrier to
recoup the benefits allotted to the victim prevails.

The German law of workers’ compensation is very similar
to its Austrian sister but differs precisely in the point rele-
vant here. Under German law, the exception piercing the
exemption in favour of employers and fellow workers does
not apply to road accidents tout court but only to those
accidents which happen on the way to work and back
home. This state of the law cannot be explained on insur-
ance grounds, as mandatory liability insurance for road
accidents of course also applies to company cars while
used in the course of employment and not when they are
being driven privately to and from work. The concern of
the German legislature was not so much to enable the
social insurance carrier to claw back the compensation
payments from the injurer but to allow the victim to claim
damages for pain and suffering from the injurer. In contrast
to Austrian law, this claim would be covered by the exemp-
tion principle of workers’ compensation, although dam-
ages for non-pecuniary loss are unavailable within the
German workers’ compensation scheme. 

The privileges granted by German law for tortious acts
within the family are pushed aside by the courts in the area
of road accidents. In England, both the rule and the excep-
tion seem to be provided by statute. Mandatory liability
insurance clearly is the motivating force behind such
exceptions, which in fact impose strict liability for torts
within the family. 

In most countries in Europe, courts refrain from addressing
the insurance issue openly when discussing defences such
as consent or the conclusion of an exclusionary agreement.
In England, Lord Denning delivered one of the rare excep-
tions when he advised to grant a wrongful-death claim
brought against the organisers of an old-car race in spite of
the fact that signs warning the spectators had been posted
upon the request of the liability insurer. The learned judge
noted that “it was disclosed in evidence that the organisers
had insured against accidents such as this: and that the
warning notices were put up because the insurance com-
pany so required. So the insurance company are behind 
all this. If their argument is correct, they can take the pre-
miums, and yet exclude their liability by getting the in-
sured to put up these warning notices.”92

In Germany, the courts are very determined in their reluc-
tance to allow agreements excluding liability whose effects
would only work to the benefit of insurers. According to
the BGH, a car dealer who allows his customers to take a
vehicle on test drives may easily take out first-party insur-
ance, whereas there is virtually no possibility for a
prospective buyer to cover the risk of damaging the car
through third-party insurance. In order to place the risk of
destruction on the “better insurer”, the BGH implies an
agreement which excludes liability of the buyer for simple
negligence in damaging the car. The same kind of reason-
ing applies to another case which, in the relevant respects,
is the flipside of the one just mentioned. Here, the liability
of the owner of a horse is on the line, with the gratuitous
borrower acting as claimant. Given the gratuitous nature of
such transactions, one would be strongly inclined to imply
an exclusionary agreement, shielding the gratuitous lender
from liability. However, the BGH holds otherwise, forcing
the owner of the horse to compensate the rider for his
mishap. Although the court does not say so explicitly, the
rationale behind this jurisprudence appears to be the
desire of the judges to shift the loss to an insurance carrier.
As horse owners are typically covered by liability insur-
ance, the court can be reasonably certain that it may apply
its principle across the range of cases belonging to this
category. 
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Providing compensation for personal injuries is one of the
most important aspects of tort law. What impact do insur-
ers in the UK have on the way this is accomplished?

To what extent does the institution of insurance influence a
system of compensation for personal injury? On the one
hand, some academics have suggested that insurance has
been no more than a “makeweight” argument in the devel-
opment of tort liability. On the other hand, others have
claimed that insurance has had a substantial effect, even if
this is often hidden or not discussed openly. This article
lends support to one side of this debate by describing the
enormous importance of insurers to personal injury litiga-
tion. It argues that all cases, in their wider context, have
been affected by the practices of insurance companies.
This is the case even though insurance is rarely mentioned
by judges and largely ignored by textbooks on tort law.
Insurers provide the lifeblood of the system.

The article looks at the number of tort claims brought in
recent years and gives details of how many cases involve
insurers. As the paymasters of the system, insurers not
only compensate claimants but also fund almost all legal
representation in the UK. It is insurance bureaucracy which

determines whether, when and for how much claims are
settled, and it is insurance offices, rather than courts of
law, that are the key places for tort in practice. Changes in
the extent that insurers issue formal legal proceedings and
use lawyers are examined, and insurers’ wider influence
over the settlement system is noted. The scope for com-
pensation is directly related to the incidence of insurance
protection, and it is argued that the level of damages can
only be understood against the insurance background.
Finally, the influence of insurers in responding to potential
changes in the law is considered. Without insurance, it is
concluded, the system of compensation for personal injury
would have collapsed long ago. The importance of insur-
ers and their influence upon the system cannot be over-
estimated. 

This article summarises the structural importance of insur-
ers to the system of compensation for personal injury in
the UK. How many defendants are insured, and how many
insurers are there? How have they affected the scope of the
tort system and the role of courts and judges? What has
been their influence upon whether, when, and for how
much cases are settled? How may they affect legislation on
the law of tort?

The influence of insurers upon the system of 
compensation for personal injury in the UK
In personal injury cases, there are always insurers involved. Does insurance 
practice replace liability rules?

Richard Lewis



093 Richard Lewis, The Relationship between Tort Law and Insurance in England and Wales, in: Gerhard Wagner
(ed.), Tort law and liability insurance (2005), p. 47 ff.

094 For extensive analysis of the case law, see Lewis, Insurance and the Tort System (2005) 25 (1) Legal Studies,
pp. 85–116.

095 Compensation Recovery Unit figures for 2004–05, and Census Statistics for April 2001 showing that the UK
population had grown to 58,789,194.

096 http://www.dti.gov.uk/coalhealth/01.htm.
097 D. W. Elliott and H. Street, Road Accidents (1968), p. 209.
098 Report of the Royal Commission on Civil Liability and Compensation for Personal Injury, Cmnd 7054 (1978)

(The Pearson Commission) vol. 2 para. 509.
099 T. Goriely, R. Moorhead and P. Abrams, More Civil Justice? The Impact of the Woolf Reforms on Pre-Action

Behaviour (London: The Law Society and the Civil Justice Council, 2002), p.103.
100 Marshall and Morris, Resolving a Burning Fees Issue (2003) 26 Litigation Funding 12.

Munich Re, Tort law and liability insurance The influence of insurers upon the system of compensation for personal injury in the UK

30

The article is part of a much wider study of the relationship
between the rules of tort law, on the one hand, and the
availability of insurance, on the other.93 It has been argued
that judges appear more ready to impose liability when
insurance enables the cost of compensation to be more
widely distributed. Tort rules have been said to have been
developed in favour of claimants, at least in situations
where they have been less able to protect themselves by
taking out their own first-party insurance. Others have
denied that there is any consistent pattern in the law which
reflects such a close relationship with insurance. However,
here it is argued that the overall influence of insurers upon
the system makes it difficult to view any tort case in isola-
tion: each and every case is affected, no matter whether
determined in court or out of it. The detailed rules of tort
are not examined here.94 Instead we concentrate upon the
institutional context within which tort law is practised and
insurance functions in the UK. How important are insurers
to the litigation system and in what ways do they influence
it?

1  The number of claims

Last year in the UK there were 755,000 claims brought for
personal injury – one for every 77 people.95 Although the
previous year was responsible for a record number of
claims, the overall trend shows that the underlying rate of
claim has remained relatively constant since 1997, when
new methods of recording claims were introduced. It is
true that the overall number of claims had previously
increased to reach a peak of 770,000, but this increase was
wholly attributable to the special circumstances which had
caused an exceptional rise in disease claims as opposed to
accidents.

What were these special circumstances? Disease claims
rose almost threefold over the two years to 2004, from
74,000 to 213,000 a year. This was the result of the impetus
created by the imposition of a cut-off date for claims under
the special compensation rules devised for miners’ res-
piratory diseases and vibration white finger. Law firms in-
tensively solicited these claims, and since 1999 they have
registered over 740,000 of them. These coalmining claims
supposedly constitute “the biggest personal injury
schemes in British legal history and possibly the world.”96

However, fewer claims are being brought for other types of
disease, and the extra difficulties of bringing such claims

are well known. Meetings of the Association of Personal
Injuries Lawyers have blamed additional problems in
bringing disease cases on the withdrawal of legal aid: the
substitution of conditional fees has made solicitors more
reluctant to pursue such cases. 

2  The real defendants 

Although the majority of these claims for injury are
brought against defendants who are individual people,
almost all of them are insured against their liability.
Employers, most organisations and companies, and many
public bodies who are sued are similarly insured. The
result is that in nine out of ten cases the real defendants
are insurance companies, with the remainder comprising
large self-insured organisations or public bodies, such as
government departments and health authorities.

It is extremely rare indeed for an uninsured individual to be
the real defendant. Instead tort defendants are policyhold-
ers who cede control over their case to their insurer and
thereafter usually play little or no part in the litigation
process. For example, Harry Street, former Professor of
Law at Manchester University and author of Street on
Torts, admitted that he was once a defendant in a case but
only discovered that it had been determined on appeal
when he read about it in a newspaper.97 Insurers in practice
determine how the defence is to be conducted. This
means, for example, that they commonly make admissions
without the consent of the insured, and they can settle
cases in spite of objection from the policyholder.

3  The paymasters

Insurers are the paymasters of the tort system, being
responsible for 94% of tort compensation for personal
injury.98 They process the routine payments and they
decide which elements of damage they will accept or con-
test. It is unusual for them to contest liability, one recent
study revealing that insurers’ files “contained remarkably
little discussion of liability”, finding it initially denied in
only 20% of cases.99 As a result, eventually insurers make
at least some payment in the great majority of personal
injury claims, often because most of them are of very low
value. Overall about 89% of motor claims and 77% of
employers liability claims are successful,100 although it has
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been suggested that of 150,000 cases supported by trade
unions, about 95% result in some payment to the
claimant.101 Tort thus provides a structure for processing
mass payments of small amounts of compensation; only
very rarely does it stage a gladiatorial contest to determine
whether a particular defendant was in the wrong. Contrary
to the impression gained from tort textbooks, duty of care,
causation of damage, and even breach of duty are gener-
ally not in dispute in cases processed by the system.

In the great majority of cases, insurers pay not only com-
pensation to claimants but also the litigation costs of both
sides. However, if an action fails, the claimant may become
liable for costs. To avoid this, after their injury, claimants
may be offered by loss insurers a policy which promises to
pay their costs in the event of an unsuccessful claim. If the
claim proves successful, the premium can be added to the
damages awarded in tort. Insurers may also offer such
legal expenses insurance in other contexts. For example, it
is estimated that around 17 million motor policies and 15
million household policies offer “before the event” legal
expenses insurance. The result is that legal expenses
insurers now control litigation in 80% of motor accident
claims, and their market penetration is expected to con-
tinue to increase.102 Legal expenses insurance can affect
key aspects of the litigation. In particular, claimants cannot
easily choose their own lawyer and may be required to use
one from a panel approved by the insurer. As a result, it is
estimated that soon almost all road accident cases will be
dealt with by no more than a hundred of the 9,000 solici-
tors’ firms nationwide.103 The clients of these solicitors
may receive a different service compared to those
claimants free to choose their own lawyer: conflicts of
interest are more likely to arise. Insurers thus fund the tort
system, control much of the representation, and can have
an interest in whatever the outcome of a claim.

4  Insurers’ bureaucratic organisation

Classic empirical studies reveal that, in practice, the rules
of tort law are much less important than the textbooks
might lead one to suppose: it is insurance bureaucracy that
dictates the course of litigation procedure, and determines
whether, when, and for how much, claims are settled. The
important centres of personal injury practice are insurers’
buildings, rather than courts of law, or even solicitors’
offices. The Master of the Rolls has even suggested that
solicitors might no longer be involved with small claims
where defendants are insured, and that insurers could be
left to administer these claims alone.104 In effect this is
what may happen if a particular reform is brought to

fruition: prompted by the Better Regulation Task Force,105

the Government is considering whether to raise from
£1,000 to £5,000 the limit for personal injury claims which
may be taken through the small claims procedure without
costs being awarded for legal representation. Claimant
lawyers are alarmed at the prospect and have campaigned
to resist the change. Whether or not this campaign suc-
ceeds, it is already the case that insurers’ offices are the
key places for determining most tort claims. They could be
even more important in the future.

The number of such insurance centres has declined recent-
ly because of company mergers and greater specialisation.
The work has been concentrated in particular localities.
Consolidation in the general liability market has resulted 
in it being dominated by only eight major companies,
although there are more than 50 other smaller firms issu-
ing policies. For motor insurance there were over 350 com-
panies authorised to transact motor insurance in 2002, but
only 65 companies and 11 Lloyds syndicates actively did
so. The ten largest motor insurers controlled two-thirds of
the market.106 The three quarters of a million claimants suf-
fering personal injury last year therefore came up against
only a few handfuls of real defendants.

In dealing with claims, insurers have developed highly sys-
tematised approaches which make extensive use of infor-
mation technology. Their standard procedures have been
refined further for the “fast track” cases involving smaller
amounts of money. They closely monitor the performance
of not only their in-house claims handlers but also the
lawyers they choose to instruct. Striving for efficiency, they
have reduced the number of solicitors’ firms acting for
them. Economic pressures mean that communication
between the parties takes place on the telephone rather
than via letters or face to face meetings, and the outcome
of a claim is likely to be influenced as much by an imper-
sonal computerised assessment as by the discretion of the
claims handler involved. Although these generalisations
about how litigation is conducted do not apply to all insur-
ers for every type of case, they have a great effect upon the
way in which tort rules are viewed and used in practice.

5  The use of lawyers and courts

Insurers determine the extent that lawyers become
involved in disputes, and the tactics that are used in the
proceedings. Increasingly cases are being settled at an
early stage, and without resort to the issue of court docu-
ments. One survey found all parties in agreement that,
after the Woolf reforms of civil procedure, cases were now
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more likely to be resolved without court involvement.107

Major insurers estimated that, because of earlier settle-
ment, the number of cases disposed of only after the issue
of formal proceedings had declined by a third. According
to the Court Service, the number of new claims issued in
the county court has fallen by 32% in the past five years. Of
course, it has always been the case that the great majority
of claims are settled informally: 30 years ago 86% of cases
were being settled without a writ being issued.108 But now
even more cases are being settled at an early stage.
Insurers are avoiding not only courts, but also lawyers.
Defence lawyers are being bypassed. In September 2004
AXA insurance company announced that it had reduced by
half the number of law firms defending its cases. Similarly,
over the last four years the Zurich insurance company has
decimated the number of firms representing its policyhold-
ers in catastrophic cases: only four firms now defend such
cases for this insurer. More generally, the Law Society
noted that the number of firms carrying out personal injury
work fell from 28% in 1999 to 21% in 2002. 

Insurers decide, in particular, whether a case merits the
very exceptional treatment of being taken to a court hear-
ing. Before being set down for trial, 98% of cases are set-
tled, and many of those that remain in the system are con-
cluded before any hearing takes place. In one survey only
five out of the 762 “ordinary” cases with costs of less than
£5,000 went to trial.109 In effect, insurers allow trial judges
to determine only 1% of all the claims made. Only a few of
these are appealed with the result that the senior judiciary
are left to adjudicate upon a small fraction of what are, by
then, very untypical cases. Whether an appeal court is to
be given an opportunity to examine a point of tort law may
depend upon the insurer for, if it serves the insurer’s pur-
pose for doubt to remain, the claimant can be paid in full
and threatened with a costs award if the action is contin-
ued. In this sense tort principles have been shaped by and
for insurers, even though there has been a significant
growth in the power and expertise of claimant lawyers in
the last twenty years.

6  The realities of the settlement system

Insurers’ influence upon settlements is even more pro-
nounced than it is upon decided cases. The lawyer asked
by his client to advise on the merits of a claim is concerned
with the realities of the litigation system rather than the
formal rules of law. Practitioners would agree with the key
analysis of Ross110 that the textbook rules of tort are often 

transformed when they come to be used in the system in
three ways: firstly, they are simplified; secondly, they are
made more liberal; and thirdly, they are made more
inequitable.

Simplification occurs because the rules are too uncertain
when applied to the individual facts of particular accidents.
For reasons of cost and administrative efficiency, insurers
have been forced to substitute other criteria for the strict
tort rules. Mechanical rules of thumb – such as the car run-
ning into the back of another always being found the one at
fault – replace any detailed investigation into blame. There
is neither the time nor resources to instruct experts to
analyse the scene of each road accident and precisely
measure its effect upon the individual claimant. Cases are
disposed of on the basis of paperwork alone, and this may
bear only a limited relationship to what actually occurred.

The result of the cost pressures upon insurers is that the
system is very liberal in that many more claims succeed
than the strict rules of tort would allow. Often insurers pay
something for claims which, on full investigation, would be
without foundation. As a result

“… wherever there is insurance there is … a closer approxi-
mation to the objectives of social insurance in fact than the
doctrines of tort law would lead one to suppose.”111

However, this liberality is but part of a system which over-
all is weighted in favour of insurers and results in much
inequality. Indeed the case often used to illustrate the gen-
eral inequalities in the legal system involves a “one-shot-
ter” accident victim suing a “repeat player” insurer. Delay,
uncertainty, financial need and other pressures cause
claimants to accept sums much lower than a judge would
award. The eagerness of claimants and their solicitors to
get something from the system is reflected in the fact that,
in the past, in two out of three cases they accepted the very
first formal offer made to them by the “risk neutral”
insurer.112 Although a more recent study discloses more
bargaining, almost a third of cases still settled after only
one offer, and two thirds settled after two.113 Those
claimants who can withstand the pressures of litigation do
better than those who cannot, with the result that those
from a particular class or background are more likely to
succeed. Those who suffer most are the severely injured.
Although in the greatest need, they will find their high-
value claim scrutinised in detail and processed very differ-
ently from the average case which typically involves but a
minor upset and little, if any, financial loss. Those seriously
injured are much less likely to receive “full” compensation
than those suffering minor injury, although they are left in
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a much better position than accident victims forced to rely
upon state benefits alone. The great majority of claimants
quickly recover from their minor injury and, for a variety of
reasons, are likely to emerge over-compensated for their
economic loss.

The overall result of the settlement system is that rough
and ready justice is dispensed, much influenced by the
insurance company personnel and procedures, and driven
by the needs of the insurance industry and the cost of the
legal process. The system produces arbitrary results and
bears only a limited relationship to the portrayal of justice
contained in the traditional tort textbook.

7  The effects of compulsory insurance

The importance of insurers to the tort system is reflected in
the fact that the claims which are brought closely match
the areas where liability insurance is to be found. Thus
road and work accidents predominate partly because those
are the two major areas where tort insurance is compul-
sory. They constitute 86% of all the claims brought for per-
sonal injury, with motor comprising 53% of the total and
employer liability 33%.114 They dominate the practice of
tort even though they constitute a minority of all accidents,
and are an even smaller percentage of the causes of all
forms of disablement and incapacity for work. One survey
found the more common accidents were those in the
home, or suffered in the course of leisure activities or in
playing sport, and yet very few of these resulted in any
damages award.115 Although work and transport injuries
dominate the tort system, at best they are the cause of only
about half of all accidents,116 and some surveys suggest
that they are much less important than this. For example, it
has been estimated that there were 7.8 million accidents in
the home in 1999 but in only 0.5% of these was there the
potential for a successful tort claim.117

All this means that the place where you are injured is cru-
cial. Accidents in areas not covered by liability insurance
are extremely unlikely to be compensated. According to
one study, whereas one in four road accident victims and
one in ten work accident victims get something from tort,
only one in 67 injured elsewhere do so.118 Overall, only one
accident victim in 16 who is incapacitated for three days of
more is compensated by the tort system. However, if we
concern ourselves only with serious injuries, tort becomes
much more important: where an accident causes incapac-
ity for work for six months or more, almost a third of vic-

tims receive tort damages. However, this increased signifi-
cance of tort can then be severely undermined: the import-
ance of the tort system is reduced tenfold if account is
taken of those suffering disablement not from accidents
alone, but from all causes, including congenital illness and
disease. Tort then has only a very marginal role to play,
and is insignificant compared to the provision made by
social security and the welfare state.

The scope of the tort system is affected not only by the
areas where liability insurance has been made compul-
sory, but also by the existence of alternative sources of
compensation. What opportunities are there for resort to
either welfare payments from public insurance, or policy
monies from first-party private insurance? These may
reduce the incentive to pursue a common law claim. The
interrelationship of compensation systems cannot be dis-
cussed in detail here, but one example will suffice to
demonstrate the potential effects of other insurance sys-
tems upon tort. The example is a historical one and, in
practice, resulted in the abandonment of tort law for the
great majority of work injuries. It derives from the “elec-
tion” rule whereby workers injured in the course of their
employment had to choose either to sue in tort or to claim
private insurance benefits on a no-fault basis from their
employer. They could not do both by obtaining these insur-
ance benefits and pursuing an action in tort. For a variety
of reasons employees overwhelmingly opted, or were
pressed into receiving, the no-fault benefits,119 leaving the
tort system with a very limited role to play in the industrial
field. There was judicial criticism of the “deplorable” and
“extremely shabby” tactics used by insurers to prevent
tort claims being pursued.120 Eventually the “employer
privilege” was abolished in 1948,121 and since that time tort
claims for work accidents have flourished, now constitut-
ing a third of all the actions brought in the UK. The privil-
ege continues in North America, a few European countries,
and increasingly in Australia.

8  Insurers and the award of damages

This influence of insurance upon the general pattern of tort
liability is matched by its effect upon the level of compen-
sation awarded. In the USA it is very clear that individual
damages awards have been affected by the policy limits
set by insurers. There is evidence that lawyers do not pur-
sue claims beyond these limits in order to obtain “blood
money” from defendants personally. However, in the UK
the policy limits for a claim are almost never relevant. The
unlimited basis of insurer liability is graphically illustrated
by a case arising from the Selby rail disaster, where a neg-
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ligent motorist caused a railway accident resulting in his
insurer being liable to various claimants for a total of
£22m.122 Because of the absence of policy limits in the UK 
it is less easy to see the precise effect of insurance cover in
the individual case. However, here it is argued that the
principles upon which damages are assessed implicitly
recognise that it is a company with a deep pocket that will
pay and not an individual, and this is fundamental to the
continued existence of the personal injury system.

Most awards in tort are for very limited sums – little more
than £2,500.123 But in 2002 insurers estimated that 1% of
cases resulted in a payment of £100,000 or more, and that
these were responsible for 32% of the total damages paid
out by the system.124 There are very few individuals who
could afford to pay the amounts required in these serious
injury cases. The justice of the case never merits an investi-
gation into the limited means of the average person found
liable because that person will not have to pay. It is clear
that “the size of damages awards … is explicable only on
the basis that judges are influenced by the widespread
presence of insurance.”125 This is a major point. The possi-
bility of awarding millions of pounds in damages all to be
paid in one lump sum distinguishes tort from welfare and
other compensation systems. Liability insurance enables
tort to espouse its distinctive rhetoric: it purports to make
an assessment of loss that is not only tailored to the indi-
vidual claimant, but sufficient to restore the position
before injury took place. When set against the results
achieved in practice, these claims are greatly overstated,
and yet they form much of the reason for tort’s existence.
Without a mechanism to distribute the cost of imposing
liability, it would rarely be worth assessing damages in 
the way we do at present in serious injury claims. Without
insurance it is doubtful whether the tort system would sur-
vive at all. Insurance, in this sense, provides the lifeblood
of tort.

In recent years major changes have been made to the
assessment of damages, and many of these are predicated
upon payment being made either by insurers or other large
self-insured bodies. The assessment of damages has
become ever more precise. Actuarial and forensic account-
ancy evidence has become commonplace. Such matters as
the discount rate for early receipt of damages, the interest
rate on delayed payment, and the inflation factor enabling
past awards to be compared with those of the present day
have all been more closely linked to the wider financial
world. In a few serious injury cases lump-sum payment

has been replaced in part by a structured settlement, a
reform prompted, manufactured and, until recently, con-
trolled by insurers and insurance intermediaries. It is
impossible to conceive of such developments – involving
continuing lifetime obligations to make increasing pay-
ments – if it were not for the fact that individuals almost
never pay tort damages themselves. The argument here is
that it is not easy to divorce these changing rules on
assessment and payment of damages from the fact that it
is insurers who run the tort system.

9  Insurers, legislation and pressure 
group politics

One of the main reasons for insurers forming their own
trade association in 1917 was in order to respond to poten-
tial changes in the law.126 The Association of British Insur-
ers (ABI) has since grown to such an extent that, with the
exception of the National Farmers’ Union, it is now more
than twice the size of any other trade association.127 With
an annual budget of over £20m, it has been very effective
in putting forward the industry’s point of view. Its lobby-
ing of government ministries is such that one insurance
commentator has even suggested that, internationally, in-
stitutions such as the ABI “see themselves as governing
governments.”128

The ABI has also ensured that its case is heard in Parlia-
ment. Until 1997 one in ten Members of Parliament
declared a financial link with the insurance industry,129

although this figure has now been halved. The author’s
more recent examination of the Register of Members’
Interests revealed that only eight members of the House of
Lords declared an insurance interest, one being member-
ship of Lloyd’s. In contrast, 15 Members of Parliament
declared connections with insurance companies, and a fur-
ther 19 recorded that they were current or former members
of Lloyd’s.

The regulatory framework of insurance reflects the success
of the ABI in arguing for forms of self-regulation in lieu of
statutory controls, and for exemption from general legisla-
tion that might otherwise apply. The clearest example of
this is the last minute exemption of insurance policies from
domestic legislation dealing with control of unfair contract
terms, a result described by the former Director General of
Fair Trading as “amazing”.130 Because of such influence,
insurance remains the least regulated of contracts.
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The ABI is organised so as to respond to all government
proposals to change the wide areas of law with which it is
concerned, these extending far beyond the law of tort. In
1998 the UK government announced that no proposal for
regulation which has an impact upon businesses would be
considered by ministers without a “regulatory impact
assessment” being carried out. Rather than being just
another bureaucratic requirement, the new procedures
offer business and industry a major opportunity to influ-
ence the policy and legislative process. Parliamentary Bills
are now accompanied by impact statements assessing the
financial costs and benefits of the measures being pro-
posed. In drawing up such statements, civil servants are
directed to consult widely. Twenty or so bodies are specific-
ally named, one of them being the ABI.131 As a result, it is
automatic for the ABI to be asked to estimate the effect of
proposed reforms on insurance premiums. Insurability is
therefore now a relevant consideration whenever statutory
changes affecting tort are being considered. Although
these impact statements have given insurers a formal
opportunity to make representations to government, it is
doubtful whether this has increased their influence very
much. This is because their most effective representations
continue to be exercised in private, behind closed doors. 

One illustration of the effectiveness of such private lobby-
ing is the overturning of a Law Commission recommenda-
tion that a particular financial formula be used to set the
discount rate in assessing damages for personal injury. In
the Damages Act 1996 the Commission’s recommendation
was replaced by a power given to the Lord Chancellor to
change the rate as he saw fit. However, this discretionary
power was not exercised for some time, and when a rate
was eventually set it was less favourable to claimants than
if the Commission’s formula had been used. The Opposi-
tion spokesman in Parliament noted that the change in the
Act was “mightily convenient to the insurance industry”
and commented that it was the result of “whispering in
appropriate ears”.

10  Conclusion

Most of the facts we have cited about insurers and per-
sonal injury litigation have been proven time and again.
They derive from a series of empirical studies, each
broadly confirming the general picture. However, tort text-
books pay them little, if any, attention. Insurers are thus
“the elephant in the living room” of tort. In spite of stu-
dents being left in ignorance, it cannot be denied that
insurers are fundamental to the operation of the tort sys-
tem. “Insurance ‘technology’ underlies the whole practice
of tort law.”132 Over fifty years ago one writer concluded
that the doctrines of tort law 

“… are horse and buggy rules in an age of machinery; and
they might well have gone to the scrap heap some time
ago had not the tremendous growth of liability insurance
and the progressive ingenuity of the companies made it
possible to get some of the benefits of social insurance
under – or perhaps in spite of – the legal rules.”133

Although claimant lawyers will strongly disagree with the
suggestion that it has been the “progressive ingenuity” of
insurers that has been responsible for increasing the scope
of tort coverage, there can be no doubt that insurance pro-
foundly influences the practical operation of the law of tort.
It is not merely an ancillary device to protect the insured,
but is the “primary medium for the payment of compensa-
tion, and tort law [is] a subsidiary part of the process.”134

Without insurance the tort system “would long ago have
collapsed under the weight of the demands put on it and
been replaced by an alternative, and perhaps more effi-
cient system of accident compensation.”135 But that is
another story.
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The US tort law system differs significantly from the way
tort law is practised in Europe. What impact do these dif-
ferences have on the way liability insurance influences tort
law?

A highlight of the European Centre of Tort and Insurance
Law conference that prompted this essay was the opportu-
nity to engage in extended conversation with Continental
torts scholars. In these conversations I was struck by the
depth of feeling that accompanied my Continental col-
leagues’ insistence that liability insurance had not had an
impact on tort law and, moreover, that it would be illegit-
imate for liability insurance to have such an impact. I had
arrived at the conference with a laundry list of what we
knew and did not know about the impact of insurance on
tort law, ready to discuss research agendas for extending
that knowledge, and here I was confronted with a chal-
lenge to the basic premise.

My answer was less immediately persuasive to the Conti-
nental challengers than I expected. They dismissed my
explanation of the role of liability insurance in the narrow-
ing of traditional tort immunities (e.g. intra-family, govern-
mental, charitable) as a marginal development. Moreover,
they could explain that development within their frame-

work of law as an autonomous field. In their view, the nar-
rowing of traditional immunities simply reflected the suc-
cessful expansion of tort law into the realms of the family,
the state, and the church. Insurance had little or nothing to
do with it.

In addition, they dismissed as irrelevant my description of
the role that insurance plays in organising the behaviour of
legal actors and therefore in shaping tort “law in action”.
That was sociology, not law.

Crossing back over the Atlantic, I pondered my response.
The challengers’ point about the narrowing of tort immuni-
ties was a good one. Of course I was ready to explain how
liability insurance allowed lawmakers to believe that
inserting tort law into the domain of the family, the state
and the church would be less disruptive than might other-
wise be supposed (try telling that to the Catholic Church
today) and, moreover, that liability insurance encouraged
some defendants to attempt to abandon their immunity in
order to force their liability insurers to compensate their
victims. But I recognised that the story of cause and effect
here was not a clear one, and that even a carefully argued
and documented story about immunities was unlikely to
persuade my Continental colleagues.

The view of an American insurance law scholar: 
Six ways that liability insurance shapes tort law
Insurance and liability rules in the everyday practice of US tort law

Tom Baker
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And so I resolved to rest my case on sociology, in the hope
that I could persuade them to adopt a view of law that is
encompassing enough to include the behaviour of lawyers
and litigants. Adopting that view, they could not help but
see the impact that insurance has had on tort law more
broadly understood.

1  A brief note on method

Because I am describing the behaviour of litigants and
lawyers, traditional legal sources such as statutes, cases,
and treatises are of little assistance. Instead, drawing on a
long tradition of sociological jurisprudence in the United
States, I have gone into the field. The sources for the quo-
tations that I will use to illustrate my points are the Florida
and Connecticut lawyers I interviewed for the studies
reported in the Wisconsin Law Review and the Law and
Society Review.136 I will also be drawing on my experience
as a participant observer in a legal career that has kept 
me in near constant contact with lawyers, litigants, and a
variety of insurance institutions.

This approach can be dismissed as anecdotal,137 but it
offers a view inside the workings of the legal system that
no ordinary law book can provide. While qualitative
research of this sort does not provide conclusive evidence
regarding the prevalence or extent of the practices
observed, it can be used to frame more systematic, quanti-
tative analysis that may provide that evidence. In the
meantime the persuasive power of qualitative research
depends, like traditional doctrinal and policy argument, on
the reader’s response to the coherence and plausibility of
the analysis.

2  The impact of liability insurance on 
tort law

Leaving aside difficult to interpret doctrinal developments,
such as the abrogation of traditional immunities, liability
insurance has at least the following six impacts on tort law
in action. First, for claims against all but the wealthiest
individuals and organisations, liability insurance is a de
facto element of tort liability. Second, liability insurance
limits are a de facto cap on tort damages. Third, tort claims
are shaped to match the available liability insurance, with
the result that liability insurance policy exclusions become
de facto limits on tort liability. Fourth, liability insurance
makes lawsuits against ordinary individuals and small
organisations into “repeat player” lawsuits on the defence
side, making tort law in action less focused on the fault of
individual defendants and more focused on managing

aggregate costs. Fifth, liability insurance personnel trans-
form complex tort rules into simple “rules of thumb,” also
with the result that tort law in action is less concerned with
the fault of individual defendants than tort law on the
books. Sixth, negotiations over the boundaries of liability
insurance coverage (which appears nowhere in tort law on
the books) drive tort law in action. The sections that follow
briefly describe each.

2.1 In practice, liability insurance is an element of 
tort liability

The legal elements of tort liability are well known. The
defendant must have a legal duty to avoid harm to the
plaintiff. The defendant must have breached the standard
of care that applies in the particular situation. And that
breach must have caused damage to the plaintiff. For a
lawyer considering whether to take a particular case on a
contingency basis, however, or for a litigant considering
whether to finance a claim upon some other basis, these
legal elements are only a starting point. Liability by itself is
not enough. The defendant must have the ability to pay.

In typically colourful language, the tort lawyers I inter-
viewed emphasised this basic point:

“I was taught on my first day of practice there are three
things: liability, damages, collectibility. I need collectibility
first. I need damages second. I’m a good lawyer, I’ll prove
liability.”

Insurance has a fundamental effect on what this lawyer
called collectibility – the defendant’s ability to pay and the
facility with which the defendant can be made to pay.

Given the extent of consumer debt, the availability of bank-
ruptcy to discharge civil liabilities, and the existence of
limited but important exceptions to the assets that must 
be liquidated in a bankruptcy proceeding, the practical
reality of tort litigation in the United States is that liability
insurance is the only asset that plaintiffs can count on
collecting.138 As one lawyer put it:

“The ideal case, from a plaintiffs’ perspective, would be a
rear ender [automobile accident], with terrible injuries, and
a big insurance policy. On the other hand, if you have a fall
down on a private property with no homeowners [insur-
ance], that sounds like the worst case.”

My field research confirmed the obvious point that insur-
ance is the asset that matters for all but the wealthiest
individual defendants and small organisations.139
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There is some evidence that this is also the case in many
commercial disputes. Professor Lynn Lopucki has
advanced and defended the controversial but plausible
thesis that corporate groups increasingly locate risk in
entities with no assets and place assets in entities with no
risk,140 with the result that the liability insurance of the
risky entity is all that is available for victims if and when the
risk matures into harm. Professor Lopucki may well have
overstated the case for ordinary tort litigation, but for mass
tort claims he is not far from the mark. The increasing 
use of corporate bankruptcy as mass tort litigation risk
management tool makes liability insurance the asset that
matters for mass tort victims as well.

If liability insurance is a de facto element of tort liability,
then people without liability insurance will not be subject
to tort liability. In practice, people are required, either by
law or contract in the US, to purchase liability insurance in
a wide variety of settings (a fact that shows that lawmakers
and strong contracting parties understand that liability
insurance is a practical predicate for tort liability). But
people are not required to purchase liability insurance in
all settings. For example, people who rent their home in
the United States are rarely required to purchase general
liability insurance and rarely do so voluntarily. The only
liability insurance most renters purchase is automobile
liability insurance. As a result, most renters are as a prac-
tical matter immune from civil suit in the US, except in 
the case of an automobile accident.

This practical immunity does not show up in tort law on the
books. But if broader renter’s insurance were required, and
if the requirement were enforced, a new domain of oppor-
tunity would open for tort lawyers, and the resulting flow
of cases would surely have some effect on the develop-
ment of tort doctrine. That effect might be as imperceptible
on a day-to-day basis as the effect of lawyers’ feet walking
up the steps to the courthouse. But over time, pits and
grooves will show. Even if they do not, however, the shape
of tort law as a field of action will have changed.

2.2 Liability insurance policy limits are de facto caps on
tort damages

In contrast to what I understand to be the case in some
European jurisdictions, liability insurance policies in the

United States are sold with limits on the amount of money
that the liability insurer is obligated to pay for a particular
claim or event, even if the damages owed by the insured
are much larger. For example, as my European colleagues
were shocked to learn, the limit on the mandatory automo-
bile liability insurance policy in my state of Connecticut is
US$ 20,000 per person, US$ 40,000 per accident, meaning
that the maximum amount that the liability insurer must
pay any one person is US$ 20,000 and the maximum
amount that the insurer must pay all victims from any one
accident is US$ 40,000. Of course, many people voluntarily
purchase automobile liability insurance policies with limits
that are much higher, but many people do not. In addition
to these per claim or per event limits, many liability insur-
ance policies also contain a specified dollar limit on the
total amount of money that the insurer is obligated to pay
for all claims or events covered by the policy. In my experi-
ence, such “aggregate” limits are universal in both per-
sonal and commercial general liability policies in the US
(but not in automobile liability policies).

For defendants who would not be sued in the absence of
liability insurance, the fact that the insurance policy limit
functions as a de facto “cap” on the defendants’ tort liabil-
ity is obvious. What may not be quite so obvious is that the
policy limit more often than not functions as a cap even for
defendants who have other assets. There is good evidence
that payments in excess of the policy limits are extraordin-
arily rare in cases involving individual defendants,141 and
nearly as rare in cases involving commercial defendants.142

I have concluded that this situation results from a com-
bination of factors: the existence of a cause of action for
breach of the insurer’s “duty to settle,” the anchoring
effect of the policy limit during settlement negotiations,
the liability insurer’s power to control settlements within
the policy limits but not beyond the policy limits, and the
related development of settlement norms within the tort
litigation bar.143

For present purposes, however, the reasons that liability
insurance policy limits function as a cap on tort damages
do not matter. What matters is the consequence: Even tort
litigation against wealthy individuals and large organisa-
tions has become, in all but the unusual case, an exercise
in recovering money from liability insurance companies
and only from insurance companies.144
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2.3 Tort claims are shaped to match the available liability
insurance

This next effect of liability insurance on tort law in action is
a corollary to the first two. If only people with insurance
are sued, and if the suits are targeted at recovering insur-
ance money, then claims that fit into one of the exclusions
in the applicable liability insurance policy (and thus would
not be covered by the policy) are not worth bringing. Of
course there are exceptions. Some defendants have
enough assets that insurance does not matter. And some
plaintiffs have the interest and the means to bring a lawsuit
even when the defendant is not able to pay the damages.
But the existence of these exceptions does not change the
effect that the general rule has on the shape of tort law in
action: Exclusions in liability insurance policies create, in
effect, remote islands of tort liability that lawyers and law
professors know about, but almost no one goes to visit.

One important example is the exclusion for intentional
harm, which is nearly universal in liability insurance
policies in the US covering bodily injury. This exclusion
explains the dearth of intentional bodily injury tort actions
brought in the US. The plaintiffs’ lawyers I interviewed
explained this situation as follows:

“If you allege that he intentionally whacked her over the
head, say with a baseball bat, okay, then the homeowner’s
policy doesn’t come into effect. If you say that he negli-
gently and carelessly struck her or did something that he
shouldn’t have done, then the homeowners policy comes
into effect. So, you’ve got to be very careful about what
you allege – what your facts are.

I’m not dealing with intentional torts and when I have what
I think is an intentional tort, I couch my complaint in negli-
gence and hopefully I’ll get the same efforts from personal
counsel for the defendant, the individual defendant or cor-
porate defendant, to say we didn’t mean it.”

The defence lawyers corroborated this practice and
explained that their duty to their clients means that they
support the plaintiffs’ effort to shape the claim to meet the
coverage:

“So what does the plaintiff’s lawyer do? He doesn’t even
bother to sue for assault and battery, if he has any sense.
He just proceeds on a negligence theory and does not
bring the assault and battery theory, because there’s no
coverage in assault and battery and he runs the risk of the
jury filling in the assault and battery line instead of the neg-
ligence line, and how does he explain that to his client? He
got a hundred dollar judgement. Try and collect it. There’s
no coverage.

What about the scenario where the suit is just pled in neg-
ligence and it’s not pled as an intentional tort? Now the
insurance company hires you and you are there defending
the negligence action. What are you going to do, say it
wasn’t negligence but he did do it intentionally?”

Both legal rules and professional norms require defence
lawyers to place the interests of the insured defendant
ahead of the interests of the insurance company paying the
defence costs.145 As a result, defence lawyers in the US to
some extent cooperate with the plaintiffs’ lawyer in shap-
ing the claim to fit the available coverage.

2.4 Liability insurers are the ultimate “repeat players”

Tort doctrine treats tort liability as the responsibility of a
particular defendant to a particular plaintiff for a particular
wrong. Liability insurance shifts the liability of the particu-
lar defendant to an entity for which that liability is simply
one among an enormous portfolio of contingent financial
obligations. Legal norms obligate the insurance company,
and to a greater extent the lawyer employed by the insur-
ance company, to handle the liability claim so that the
interests of the particular defendant are paramount,146 and
in my experience insurance companies largely attempt to
honour that norm.

But, insurance companies also recognise and act upon the
fact that they hold a portfolio of claims. This means that
the results in one case can affect the results in another. As
a result, liability insurers have an interest in the develop-
ment of tort law rules and settlement norms that goes far
beyond the interests of any ordinary defendant. In the
terms of Mark Galanter’s classic study, liability insurers are
the ultimate “repeat player”.147

As reflected by the statement that follows, this portfolio
approach to litigation management frustrates plaintiffs’
lawyers, but there is little that they can do about it:

“Unless your client’s a quadriplegic, they don’t want to
pay. And I think that’s unethical, because I think what they
do is they . . . They’re supposed to be dealing with each
case separately under the canons and I think what they’re
doing is they say – they won’t verbalise this exactly – ‘Yes,
this case is worth the policy. However, if we settle this case,
then the next case will be brought, and we want to have a
chilling effect on people suing our clients and reduce the
overall amount we pay. And the way to do that is by using
this case as an example.’ They definitely do that. That’s
unethical. That’s like me saying, ‘I know that Mary Jones,
my plaintiff here, I know that her case is worth thirty-five
thousand, but I’ll settle for twenty because my other
client’s case for the same company, I think I can get an



148 See, for example, K. Syverud, On the Demand for Liability Insurance, [1994] 72 Texas Law Review 
(Tex. L. Rev.), p. 1629. 

149 See S.S. Diamond/N. Vidmar, Jury Room Ruminations on Forbidden Topics, [2001] 87 Virginia Law Review
(Virginia L. Rev.), p.1857.

150 R.H. Mnookin/L. Kornhauser, Bargaining in the Shadow of the Law: The Case of Divorce, [1979] 88 Yale L.J., 
p. 950.

151 H.L. Ross, Settled Out of Court: The Social Process of Insurance Claims (1970).
152 Idem (“An injury situation that can qualify a claim as a ‘big case’ may receive something of the individual-

ised treatment envisaged by the appellate courts.”).
153 H.L. Ross (supra fn. 151), 135.
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extra ten thousand for that, so it’ll wash. Plus they’re a bet-
ter client, because they have three cases.’ I don’t see the
difference.”

The repeat player phenomenon makes tort law in action
less focused on the fault of individual defendants and more
focused on managing aggregate costs.

Many liability insurance company executives would assert
that their repeat player advantage is more than out-
weighed by the bias of judges and juries. Judges and juries
know that defendants have insurance, and as a result they
are more likely to award the plaintiff damages, or so the
argument goes.148 Interestingly, empirical research on jury
behaviour suggests that juries are at least as concerned
with the health and other first-party insurance held by the
plaintiffs, and with making sure that the plaintiffs do not
get a double recovery,149 but the direction of the bias is less
important than the widespread belief that it exists. Since
cases are settled in the “shadow of the law” based on the
parties’ predictions about what will happen in court,150 a
widespread belief that juries act in certain ways has the
same effect whether juries in fact act in that way or not.

Liability insurance helps transform tort litigation into a
multi-player iterative game that develops and transmits
beliefs and norms that become part of the rules of that
game. In my view, those beliefs and norms constitute the
real tort law for far more people than does the tort law on
the books.

2.5 Liability insurance transforms tort rules into simple
“rules of thumb”

Ross’s classic study of automobile accident claims hand-
ling provides the most extended account of the way that
insurance adjusters transform complex tort rules into sim-
pler and more easily administered rules of thumb.151 In an
important sense, this effect of liability insurance on tort
law in action is simply an instance of the “repeat player”
effect just described. But the practical implications of
insurance adjustment are worth special mention. Other-
wise, one might be misled into thinking that the repeat
player status of the liability insurance company primarily
affects only the development of tort law on the books.

One of Ross’s best examples is the rear-end collision – an
automobile accident in which one car hits another car from
behind. According to the formal tort law rule, liability
depends on a careful and case-specific analysis of the acci-
dent and a consideration of whether the drivers exercised
the degree of care that a reasonable person would ordinar-
ily exercise in that situation. Ross’s adjusters applied a
simpler, easier to administer rule that probably had the
same result as the formal rule in most situations. Their rule
was that the driver of the car in back was liable in all cases.

Such rules are not universally applied. The greater the
stakes, the more likely that the rules of thumb will give way
to the particularised assessments that formal tort doctrine
requires.152 But, in the aggregate they combine to make
tort law in action less focused on the individual fault of
individual defendants than tort law on the books.

Ross generalised from this example as follows:

“Adjustment of insurance claims compromises the legal
mandate for individualised treatment with the need of a
bureaucratic system for efficient processing of cases. This
compromise can be observed at many points in the
processes of investigation and evaluation. Investigation is
vastly simplified, for instance, by presumptions as to liabil-
ity based on the physical facts of the accident. Accidents
are thus seldom individualised to an insurance adjuster or
a claims attorney. Rather, they are rear-enders, red-light
cases, stop sign cases, and the like, and the placement of
an accident into one of these categories ordinarily satisfies
the requirements for investigation of liability.

These observations are not meant as criticism of the good
faith of the insurance industry or other parties associated
in the handling of claims. Rather they are meant to put
claims handling into proper context; to show that here as
elsewhere – for example in handling pleas to criminal
charges, or in making decisions as to whether a mental
condition merits institutional commitment – a large-scale
society proceeds by routinizing and simplifying inherently
complex and difficult procedures. This is how the work of
the world is done. This is the law, as it is experienced by its
clients rather than by its philosophers. Perhaps in the light
of some kinds of legal philosophy it is bad law. In my opin-
ion, such legal philosophy has lost contact with the reality
of modern society.”153



154 Cf. P. Bourdieau, The Logic of Practice (1990), 103 (“[T]he rule … is the obstacle par excellence to the
construction of an adequate theory of practice”).

155 P. Bourdieau (supra fn. 154), p.108 (“[T]he official description of reality is part of a full definition of reality
….”). For an extended example of research incorporating doctrinal and law-in-action analysis, see T. Baker,
Constructing the Insurance Relationship: Sales Stories, Claims Stories and Insurance Contract Damages,
[1994] 72 Tex. L. Rev., p. 1395.

156 See generally M. Lipsky, Street Level Bureaucracy: Dilemmas of the Individual in Public Services (1980); 
see also, T. Baker (supra fn. 155), p.1395.

157 G. Squires (ed.), Insurance Redlining (1997).

41

Munich Re, Tort law and liability insurance The view of an American insurance law scholar: Six ways that liability insurance shapes tort law

Ross’s larger point about the nature of tort law is worth
noting.154 Ross’s point has taken hold in the American legal
academy, and to a lesser extent in other jurisdictions influ-
enced by the “law and society” approach that Ross’s clas-
sic study exemplified.

I would never argue that tort doctrine and the consistent
behaviour of insurance adjusters are “law” in exactly the
same sense, nor would I argue that tort doctrine is irrele-
vant.155 But I would argue that any law professor who
thinks that the routine behaviour of “street level bureau-
crats”156 like insurance adjusters is not “law” needs to
spend some time representing real people in the ordinary,
low-value accident cases that constitute the bulk of the tort
law universe.

2.6 Negotiations over insurance boundaries drive 
tort law in action

The final way that liability insurance shapes tort law is a bit
harder to describe, perhaps because this point may well be
the only truly new idea in this essay. The main idea here is
to generalise an implied corollary of impacts one, two and
three, above. As you may recall, those three are: liability
insurance is a de facto element of tort law, liability insur-
ance limits are de facto caps on tort damages, and tort
claims are shaped to match the available liability insurance
coverage. Each of these, of course, overstates the case.
There are exceptions.

Each of these impacts calls attention to a different kind of
liability insurance boundary: who has liability insurance,
for how much, and with regard to what kinds of liabilities.
Each of these kinds of boundaries exerts a shaping force
on tort law.

As a philosophical and doctrinal matter, tort liability cer-
tainly could exist outside the boundaries of liability insur-
ance coverage, but we are not going to go through the
effort of establishing liability “out there” very often,
because there is no return in it. This suggests that liability
insurance coverage establishes to some extent the bound-
aries of tort law itself, or at the very least the boundaries of
tort law in action.

Alternatively, we might say that uninsured individuals are
“outlaws” with regard to tort law and that liability insur-
ance industry practices have the effect of making people
“outlaws” with regard to tort liabilities. The kinds of prac-

tices that turn people into tort law outlaws include exclu-
sions in liability insurance policies, marketing practices
that leave populations uninsured (e.g. “redlining”157), and
the practice in the US of bundling liability insurance with
some kinds of property insurance but not others.

As this suggests, negotiation over who gets insurance, for
how much, and against which kinds of liabilities drives tort
law in action. These negotiations occur in legislatures
debating what kinds of liability insurance to require and
when; in administrative agencies debating how much
effort to devote to enforcement of the insurance mandate;
within large organisations debating whether to include an
insurance clause in a standard form contract, how to word
the clause, and whether to allow waivers; among contract-
ing parties negotiating whether to include insurance
requirements in their deals; and in the many places in
which liability insurers establish and apply rules regarding
who gets insurance, for how much, and against which
kinds of liabilities. These kinds of negotiations establish
the boundaries of liability insurance coverage. They mark
the frontier between the domesticated, insurance-purchas-
ing tort law citizen and the tort law outlaw, as well as the
frontier between the “lawed” and “unlawed” activities of
that domesticated, insurance-purchasing tort law citizen.

A second kind of negotiation over boundaries takes place
within the context of tort claims. These are negotiations
over whether this particular defendant has insurance,
whether the insurance is sufficient to cover the amounts
claimed as damages, and whether the particular liabilities
at issue are covered by the defendant’s insurance policy.
Because of the profoundly practical effect of these negotia-
tions – among other things, they determine whether and
how much the plaintiffs’ lawyer will get paid – it is not sur-
prising that they have spawned a host of secondary legal
rules and professional norms. These secondary rules and
norms define the boundaries of liability insurance cover-
age, so that a reasonably complete understanding of tort
law in action requires not only an appreciation of the for-
mal liability rules and the shape and extent of liability
insurance coverage, but also the rules and norms that
govern the resolution of questions regarding people 
and liabilities that lie in close proximity to the liability 
insurance boundaries.

On the whole, my experience is that these secondary rules
and norms operate to extend the liability insurance bound-
aries, but I would not make strong claims in that regard.



158 T. Baker (supra fn. 136).
159 Idem.

Munich Re, Tort law and liability insurance The view of an American insurance law scholar: Six ways that liability insurance shapes tort law

42

My field research suggests that these norms and rules
allow plaintiffs to partially transform uninsurable punitive
damages into insurable compensatory damages, partially
transform uninsurable intentional torts into insurable neg-
ligence actions, obtain a larger share of the recovery than
the formal subrogation or lien rules allow, and increase the
present value of the available insurance coverage by
increasing the potential liability of an insurance company
that refuses to offer a quick settlement.158 On the other
hand, my field research also suggests that in some circum-
stances plaintiffs care very deeply that the defendant pay
with his or her own money – “blood money” some lawyers
call it – because money from the insurance company will
not adequately right the moral wrong that the defendant
committed.159

For present purposes we need not be very precise about
these secondary rules and norms, because my point is sim-
ply that they exist and that they are worthy and indeed
even necessary objects of study for those who seek to
chart the place of law in society.

3  Conclusion

This essay has described six ways that liability insurance
shapes tort law in action. For most practical purposes, li-
ability insurance has become an element of tort liability for
all but the wealthiest potential defendants. The contractual
limits on the amount of liability insurance place a practical
limit on the amount of tort damages that plaintiffs can
receive. Liability is shaped to match the available insur-
ance coverage. Liability insurance generally makes tort liti-
gation into a repeat-player game in which the insurance
companies handle individual cases according to their long-
term interest in the development of tort law rules and set-
tlement norms. Liability insurance personnel transform
tort rules into more easily administered “rules of thumb.”
Finally, negotiations over insurance boundaries drive the
development of tort law in action.

I will conclude with a metaphor that may help to illustrate
the power that liability insurance has to shape the develop-
ment of tort law. Imagine a network of streams and rivers
carrying water through the countryside to the sea. Water
represents claims for relief. Tort law is the network of
streams, rivers and lakes through which the water flows
into the sea. Water that makes it into the sea represents the
successful requests for tort law relief. Within this metaphor
insurance is an invisible force that affects how much it
rains and where, erects dams in some places, and sends
huge torrents of water down others; insurance is a force
that turns some small tort rivulets into streams, and some
tort streams into wide, straight rivers of tort liability.

Studying a snapshot of the landscape, we would clearly
see how the tort law streams and rivers channel the flow of
requests for relief, but we would miss the channelling
force of liability insurance. Anyone who goes out and lives
in the countryside would soon notice the strange pattern of
rainfall, the odd placement of dams. Observing the land-
scape over time he or she might even start to wonder what,
exactly, is channelling what. Does the network of tort law
streams and rivers channel the requests for relief or do
those requests channel the streams and rivers? And what
explains why it rains so heavily on that hillside, while this
other one is dry?

This metaphor is far from perfect, but it illustrates a power-
ful insight into the role that liability insurance plays in
shaping tort law. The insight is not mine, though I may
have extended it a bit. In the spirit of Nathan Isaacs,
Roscoe Pound, Fleming James, and Laurence Ross, I offer
this insight across the Atlantic in the hopes of further con-
versations about insurance, law and society.
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Effect on legislation: 
– Enables legislators to extend liability and establish strict

liability
– Limits compensation through lobbyism in the interest of

insureds or own cost minimisation

Effect on courts: 
– Encourages extending concepts of negligence, causation

and damages as well as the non-application of reduction
clauses and privileges in the interest of the victim

– Encourages high amounts of damages for non-pecuniary
loss and other losses that are difficult to estimate 

– Limits compensation through strategic litigation as a
“repeat player”

Effect on settlements:
– Extensive compensation beyond liability for reputational

purposes
– Limits compensation through restrictive underwriting

and claims regulation (maximum compensation in
settlement normally equals insurance limits)

Effect on victim:
– Encourages the assertion of claims (“deep pockets”

provoke high claims)
– Enables full compensation
– Without liability insurance full compensation would

often be an illusion (liability insurance covers the 
“solvency gap” between the victim’s loss and the
tortfeasor’s ability to pay)

– Substitutes tort law rules through “rules of thumb”
– Substitutes tort law rules through global settlements

between liability and first-party insurers

Effect on (potential) tortfeasor:
– Reduces deterrence and causes moral hazard because 

it takes away the financial risk of liability for negligence
– Extends deterrence by raising risk awareness, exclusions

and premium differentiation

Effect on legislation:
– Can reduce necessity of specific tort law legislation 

(no-fault schemes)

Effect on scope of tort law compensation:
– Contributes to medical cost inflation by recognising 

new illnesses and treatments (health and disability
insurance)

– Substitutes tort law through no-fault legislation
– De facto substitution of tort law by abstaining from

subrogation (e.g. health insurance)

Effect on victim:
– Reduces deterrence, enables investment in values

exposed to risks
– Contributes to deterrence by raising risk awareness,

exclusions and premium differentiation

Effect on (potential) tortfeasor:
– Reduces deterrence by externalising costs through

insurance schemes which do not necessarily identify
tortfeasors (e.g. health insurance)

– Contributes to deterrence by raising risk awareness,
exclusions and premium differentiation in Workers’
Compensation insurance by identifying causation

Tortfeasor
Tort law

Victim

Liability insurance First-party insurance

Annexe

Impact of liability and first-party insurance on tort law
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