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Foreword

The 10th International Liability Forum focused on the field of tension
between antitrust law, supervision law and liability insurance. Dis-
cussions centred on the numerous unresolved problems with contra-
dictory objectives in this area and on the various attempts over the
last few years to overcome these problems better than in the past.
Four main aspects were considered: 

First, the question of how the principle of autonomous market behav-
iour can be best protected. The European countries usually still tend
to trust the efficiency of state control mechanisms, fines and criminal
law. By contrast, the USA puts much greater emphasis on private law
enforcement (i.e. parties disadvantaged by violations of competition
laws taking legal action through the courts in order to assert their
rights), liability law and the deterrent effect of class actions. As the
European Commission’s 2005 Green Paper shows, it cannot be ruled
out that this approach will find greater favour in Europe in the future.

Second, the insurance industry’s special problems relating to
antitrust law were also reviewed. The desire for free competition
reaches its limits where the individual competitor is no longer able to
fulfil the necessary tasks but only in conjunction with all or at least
with several others. Paying out compensation to disaster or catas-
trophe victims, for example following devastating terrorist attacks or
major accidents in nuclear power plants, often involves setting up
funds or pools. These in turn presuppose at least limited exceptions
to the general provisions of antitrust law. But even the very question
of whether antitrust law regulations are applicable is influenced by
the special nature of the insurance industry. The internationality of
insurance business comes up against historically evolved market
structures in individual countries which sometimes determine what
can be regarded as social insurance and what as private insurance
(i.e. subject to antitrust law).
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The International Liability Forum also considered the issue of inter-
action between European authorities and those of individual member
states with regard to pursuing possible violations of antitrust law:
Who takes action when? How can we prevent contradictory decisions
from being taken? Whose law applies? How can we avoid unneces-
sary duplication of work? How can we make the work of the European
Commission more predictable and transparent for the authorities of
individual member states and for competitors? A lot has been done
here in recent years. The latest and most important provisions under
European law regulating issues that are relevant under antitrust law
for insurance can be found in the annexe to this publication.

Closely linked to the coordination of antitrust law activities between
European authorities and those of individual member states are the
efforts of the European Commission to be better informed about spe-
cial antitrust law features of the insurance industry. To this end, the
European Commission set up a sector inquiry in 2005/2006 to survey
some 250 insurers and other interested parties. The first results of
this inquiry will be available in 2007.

All in all, it can be said that European antitrust law is currently going
through a period of change, also as regards the insurance industry.
This is an ongoing and complex process which we will continue to
monitor closely. Not only but also through our International Liability
Forum.

Dr. Torsten Jeworrek
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Antitrust law and insurance

I would like to give you an overview of the situation as seen from 
the point of view of competition authorities, in particular the Euro-
pean Commission, with regard to the insurance sector in general. 
I will try to spell out some of the issues which are currently under
consideration because, as you know, right now the Commission is
conducting what is called a sector inquiry into financial services and
the elements of financial services, including insurance business. 
This is relatively new. But before speaking more specifically about a
few topics related to this sector inquiry, I would like to spell out that
one should be very much aware of the fact that recently competition
policy has been updated in the European Union. I am referring in 
particular to the new regulation, Regulation No 1/2003, which was
put into force in May 2004 and which considerably changed the way
competition authorities behave and conduct their business. 

Changes concerning competition policy in Europe

Previously in the European Union, we had what we used to call the
German competition system in place, very much based on formal
law, with law-driven inquiries, while now competition policy is based
much more on economic analysis than it used to be. So this is a major
change. Also the system has been completely altered in the sense
that previously all agreements between companies needed to be
notified to the European Commission, and the Commission would
investigate and then ultimately find out whether they were com-
pliant or not. The advantage of this system was that once you had
notified, you were covered, unless the Commission said that what
you were doing was not allowed, that it was not in line with com-
petition law. 

Now the system is completely different, because you are supposed 
to know the law and to be compliant. Still, one element which has
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been kept and is of great importance for your sector is what is called
the Block Exemption Regulation. The history of this is that when the
so-called German-inspired system was put in place back in the 60s,
the requirement for companies to notify the Commission of their
agreements led to the Commission being swamped with all kinds 
of notifications, totalling more than 30,000. Now obviously the Com-
mission could not handle that. Just imagine the number of agree-
ments in the insurance sector alone. They were piling up. In order 
to cope with this situation, the Commission came up with what are
called Block Exemptions: spelling out what is allowed and what is not
allowed, so that companies could find out for themselves whether
what they were doing in terms of agreements, pools or whatever was
compliant with the law or not. That element has been kept in the new
regulation. 

European and national competition authorities

Another very important element one needs to be fully aware of is 
that the famous Articles 81 and 82, previously 85 and 86, are now also
being applied by all national competition authorities. There is an 
obligation for all the member states, including the new member
states, to have independent competition authorities in place and to
apply Community law once cross-border trade is involved. So once
something is happening that could be considered to involve cross-
border trade, then only Community law should be applied. National
authorities can apply their own laws but only for situations involving
strictly internal competition issues. Once a transaction has cross-
border-dimensions, once it involves cross-border trade, then only
Community law should be applied. This was not the case previously.
Some member states used not to apply Article 81 and 82. Now they
have to. 

One should also know that where previously the Commission had a
kind of monopoly right to make clearance decisions on the basis of
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Article 81 paragraph (c), now national authorities can do so as well.
Obviously, this triggers questions of coherence. But, eventually 
the Commission can investigate the case if it feels that the national
authorities are behaving in a way that is out of step with the Euro-
pean law. 

Another element of great importance is that national judges can now
also apply Community law. Previously, they could only do so for
abuse of dominance (Article 82). Now they can also do so for Article 81. 

So the system has fundamentally changed and this has had consider-
able consequences, including the matter of applying private enforce-
ments, which could be of great importance to the insurance business.
Since the new system has been in place now since May 2004, one 
can say that it functions quite well. It has built up a kind of integrated
network. The 25 national competition authorities are working closely
together with the European Commission. Once they start an investi-
gation, they have to inform Brussels, and Brussels will inform them
about what is happening. This is going on all the time. At the end of
last year, more than 500 information procedures had been already
started in more than 100 cases. So all competition authorities are
kept fully informed. 

This also means that now this kind of network is functioning not just
in individual cases. Working groups have also been set up – for
instance for financial services. So all these national authorities and
the Commission will talk to each other on an ongoing basis about
what they are doing. What is also obviously interesting is that some
national authorities – for instance the Dutch – have been looking into
the insurance sector in order to communicate their findings to the
other colleagues and the European Commission. So you should be
aware that this is now a fully functioning network. Something that is
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happening in one country will be known by the others and will be
evaluated by the others. They will discuss it, they will talk to each
other about it, and they will eventually try to draw a common conclu-
sion or similar conclusions from this. Some of the national author-
ities might be very interested in what is happening in the insurance
sector. 

Now, just one example of how this ultimately works in practice – 
I could give you many others. Some complaints had been filed in
Brussels but also to national authorities related to arrangements in
Scandinavia. So the question was whether Brussels was going to
look into this or whether Brussels would leave it to the national
authorities to do so. The European Commission recognised that the
complaints were mainly about the Scandinavian countries and the
national authorities were very much interested in looking into the
matter themselves, so they left it to the Scandinavian national com-
petition authorities. But obviously the latter would communicate 
with the Commission in Brussels when they are considering steps to
be taken to find out whether they are in line with what the Commis-
sion might think about it. 

So be aware of the fact that national competition authorities are
becoming much more active. They have been given much more
power; they are part of a global EU competition network.

Sector inquiries

One specific element related to the updating of the European com-
petition rules has to do with the possibility to organise what are
called sector inquiries. This has been possible in the US for a long
time. In fact, it is standard policy in the US. It was not really part of
European competition policy before the modernisation of compe-
tition rules. But now, according to Article 17 of the new regulation 
of 2003, as put into force in May 2004, the Commission can launch
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specific sector inquiries to find out what is happening and this can
ultimately lead to specific action. I will come back to this later on.

In 2005, the Commission decided to launch three sector inquiries,
one of them in the energy sector. I am not going to talk about that in
detail, but a report was published a few weeks ago. This report was
extremely critical of the energy sector. It pointed out that competition
is not really happening, that the markets are still mainly national and
that there are still all kinds of obstacles to be overcome before the
market can function properly. This is an example of quite a critical
sector inquiry, pointing to a whole range of problems which have to
be dealt with. In this case, the Commission really will take action and
will investigate individual cases of assumed non-compliance with
competition rules.

The Commission has also launched sector inquiries into other activi-
ties: payment cards and retail banking, but also business insurance.
The inquiries have two goals. One is to better understand the func-
tioning of the sector, with a view to eventually identifying non-com-
pliance issues under Article 81 and Article 82. So they will investigate
behaviour on the one hand and abuse of dominance on the other.
Then, secondly, their goal is to enhance competition in relation to
price-setting and general practices which would contribute to the
strengthening of consumer-bargaining power. One of the objectives
of competition policies is indeed to look after consumer interests.
This has been explicitly present in US competition policy. But compe-
tition policy over the years has also become a crucial concern.

The inquiry into the business insurance sector was launched because
of indications that cooperation among insurers may go beyond what
is healthy for competition. Insurers associations and committees
jointly set standard policy conditions, offering only limited possibil-
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ities for the demand side to negotiate terms of coverage or otherwise
restricting competition. The inquiry was also to look into agreements
between the insurers on the one hand and distribution networks and
intermediaries on the other, as well as into methods of remuneration
of insurance intermediaries and distribution networks. I will come
back to that a little bit later.

This inquiry also has roots in what happened after September 11,
especially in the aviation sector. It was felt that the way the insurance
business was behaving after September 11 was at least triggering
questions of whether this was compliant with competition law. I must
say that, in the aftermath of September 11, the Commission officials
felt that action was needed. But in the wake of circumstances, the
Commission did keep a low profile and so did not react immediately.
However, it was felt that the competition services should look more
deeply into the sector to find out where to draw the line and to come
up with more precise guidance and specify what was allowed and
what should not be allowed. 

The inquiry has been conducted as a step-by-step process. Firstly
questionnaires were sent to insurance associations in August 2005.
This was followed by questionnaires to intermediaries as well as risk
management associations in October 2005. Secondly, after the indus-
try had been analysed with the help of an external consultant, a sam-
ple questionnaire was prepared and sent for role-testing to five insur-
ers that offered their help. Now recently, at the end of last month
(February 2006), as most of you will be aware, a very long question-
naire was sent out to some 250 insurance-related and other inter-
ested parties. The response is expected before the end of April. A
questionnaire to national insurance supervisor authorities might also
follow. However, as far as I know, no precise timetable has been set
for that. Then there will be a publication of preliminary findings in 
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the course of this year, and subsequently all the parties concerned –
particularly insurance companies – will be asked to comment on
whether these preliminary findings are correct or not. So this is going
to be a very important period, obviously. On the basis of these pre-
liminary findings, one should be able to tell the officials whether they
got it wrong or whether problems were not accurately assessed. This
is going to be a crucial period, where the industry has to watch out
that it has its proper input and makes sure that the Commission
knows what it thinks about some of the findings. Whether they are
right or appropriate or exaggerated or whatever. This will then lead
to the publication of a report by the end of this year. So, again, I
would like to convey to you the message that the coming months 
are going to be a crucial period for the industry to find out what is
coming next, to make certain what is published at the end of the year
is in accordance with what you think is proper and what is right.

Now, although the Commission officials are not very precise about
what they are really after, I think they have four or five topics they
may pay special attention to. For instance: What is the impact of
intermediaries on competition between insurers? In the Netherlands,
the NMa, the Dutch competition authority, has already looked quite
intensely at the role of intermediaries. How are markets structured 
in different countries? Are there intermediate markets or markets
where brokers and other intermediaries have less influence overall?
What is the remuneration of these intermediaries and how does all
this affect competition? This is what really matters for the Commis-
sion. A second theme is likely to be the impact of reinsurance on 
the provision of insurance: How does concentration at the insurance
level or other factors influence the competitiveness of insurance 
markets? Commission Services also plan to look at different forms of
horizontal agreements. These are obviously the kind of cooperation
agreements that are covered by the Commission’s Block Exemption
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Regulation: things like pools, standard clauses, exchange of statis-
tical information, agreements on security devices, but perhaps also
other horizontal agreements between insurers that are not covered
by the Block Exemption Regulation, such as claims-sharing agree-
ments. The fourth topic that the officials might try to touch upon is
the impact of regulation and supervision on how competition works
in markets. Now that is for later. I have mentioned the example of the
insurance mediation directive. I think this might actually be a quite
interesting exercise because we have a situation here where a piece
of European competition legislation appears to be implemented in
some parts but not in others, or at least not correctly. What does that
mean for how the markets work and how competition in the markets
functions? So the Commission and competition authorities will look
specifically into the consequences of how regulation works, how 
regulation affects competition, to what extent it triggers competition
problems or issues that eventually will lead to action by the compe-
tition authorities. Another issue likely to be looked at in more detail 
is compulsory insurance for certain businesses – compulsory liability
insurance, for example – and seeing how public rules that make 
such insurance compulsory affect prices, the value customers get 
for their money and the choice that customers have regarding access
to such insurance. This is an area where the Commission is evidently
receiving quite a number of concerns and complaints from cus-
tomers, who claim that they do not have sufficient access to reason-
ably priced cover, e.g. professional liability insurance. So it appears
some complaints and some concerns have been filed, but I mention
this because apparently the Commission and Commission officials
are not yet clear themselves about how they will have to tackle this
issue. That is one of the reasons why this inquiry is being conducted.
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What is the Commission going to do with this report? It is quite clear,
from the legal basis of this sector inquiry, that the Commission does
not have a regulatory mandate as such. Unlike other competition 
regulators, for instance in the UK, the European Commission cannot
impose any remedies directly as an outcome of the sector inquiry. 
So they cannot say: “On the basis of this report, we are now going 
to take action.” Yes, it will shed light on complaints they have
received or individual cases they will have to investigate, but it is not
a general licence, if I may say so, to start investigations all over the
place. Of course, the interesting part will come after the report,
because this will be the basis for stakeholders in the market – insur-
ers, associations, customers – to consider further action. So the 
end of the inquiry will be the beginning of another process, but not,
as I said, a general licence to start investigating everything across 
the board. The main thing is to get more facts, to get a better insight
of what is happening and, much more, to get a strong economic
analysis of the market, thus helping to ensure that more specific
investigations are conducted in a proper way and from a solid basis.

Long-term risks

I have been asked to give some guidance, if possible, about some
specific issues like long-term risks. Seen from the angle of competi-
tion authorities, the question is: To what extent can insurers cooper-
ate in underwriting long-term risks. In order to make a proper and
economically sound assessment, competition officials and authori-
ties have to acknowledge that coinsurance arrangements are often
used to cover large risks for which a single underwriter could not
provide sufficient capacity, like nuclear risks, terrorism risks and so
on. Pools can also create efficiencies: individual insurers operate on
the market, for instance, by standardising risk assessment, allowing
insurers to gather experience with a risk with which they are un-
familiar or by allowing smaller insurers and capacity providers to
compete effectively. This is very important: unlike in other sectors,
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competition authorities have to acknowledge from the very beginning
that insurance is a very specific sector, meaning that they do not start
to look into cases with a mind-set which is the right one for most
other sectors but not for this one. It has been fully acknowledged, 
I think, that the insurance sector is something very specific. By the
way, this is proven by the Block Exemption Regulation. 

So, in this area, a distinction should also be made between ad-hoc
insurance arrangements and pools. Ad-hoc insurance arrangements
are often not considered to restrict competition at all, because they
concern just one individual risk, only a small part of the relevant 
market is covered, and no serious restriction of competition can be
achieved. Article 81 often does not apply. So this is why ad-hoc
agreements in principle should not be considered triggers for com-
petition restrictions. There might be some exceptions in some 
markets – aviation, for instance – where liability risks can amount 
to billions of euros or dollars. Aviation insurance policies are often
arranged by a committee of insurers. If this process works well, it
avoids unnecessary cooperation between the participating insurers
and helps to drive premiums to levels which might be acceptable 
for customers. I will come back to civil aviation later on because, as
you know, this has been looked into intensely. 

Pools, on the other hand, often involve restriction of competition,
through standardisation of policy clauses and even of amounts of
cover. Given that pools can clearly also generate efficiencies, the
restrictions have to be weighed against the benefits. Here again,
specifics of the sector do point to the fact that things have been done
properly and that full regard has to be given to the special features 
of the sector. In extreme cases – for instance when very large risks are
concerned – even a cooperation pool may not restrict competition. 
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This is the case when no insurer alone has enough capacity to cover
the risk in a relevant market. Cooperation is then the only way to
cover this risk. When even the majority of insurers in a given market
can only provide cover together, even a single pool may not restrict
competition, so there is no alternative to cooperation agreements.
The Commission has taken this line of reasoning in the market for
nuclear liability insurance, insurance against catastrophic accidents
within nuclear power stations and so on. These markets were con-
sidered national in scope, but the risks are considered so large that
only the majority or all of the insurers in that market can cover them
together. Such nuclear insurance pools received negative clearance
in the past. Negative clearance – that was the old competition sys-
tem; nowadays it is done differently according to the new competi-
tion procedures I referred to at the beginning.

On the basis of the modernised antitrust enforcement system, it is
normally up to the companies to assess on their own whether their
arrangements comply with competition law. Competition authorities
no longer grant prior clearance. But specifically for the insurance 
sector, the Commission gave a considerable level of guidance by way
of an updated Block Exemption Regulation not so long ago. That reg-
ulation exempts certain pools from the antitrust rules, and it should
be noted that this exemption regulation is quite unique. No other
industry benefits from such a general exemption for horizontal agree-
ments between competitors. The reason for this regulation is that
arrangements covering pools, standard clauses, exchange of stat-
istical data and agreements on security devices are very specific to
insurance and typically generate efficiencies, and therefore should 
be considered as beneficial for customers. The Block Exemption 
Regulation exempts pools generally from Article 81 up to a certain
market-share threshold. Insurance pools are exempted if they are
below 20% of the market share and reinsurance pools up to 25% 
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of the market share. On the other hand, there is no automatic exemp-
tion if an insurer is a member of several pools within one market. 
The reason is that such accumulation of participations has to be
looked into at an individual level. Now the definition of what is one
market obviously is crucial in this context and is key to determining
the market share and whether a company participates in several
pools within one market or not. As a general rule, one can connect 
a specific risk, for instance product liability, with a relevant market,
but market definition depends of course also on the particular facts 
of a certain line of insurance, so it has to be looked into specifically.
Pools, of course, are not automatically exempted from these thresh-
olds – that should be clear as well. Companies have to assess
whether the criteria for exemption from Article 81 are fulfilled in the
individual instance. So it is not the case that, if you are below the
threshold I just referred to, you are automatically compliant. No, not
at all. It has to be assessed specifically. There are some clear limits
set by the competition rules to assess whether you are compliant or
not. For instance, price agreements outside pools can hardly be
exempted. The German competition authority made this clear when
it imposed fines on industrial insurers because of such price agree-
ments in 2004. The fact that the insurance business is cyclical and
that premiums may not always cover costs at the bottom of a cycle  
is not a justification for price agreements. Pools with large market
shares, above 50%, are likely to restrict competition unnecessarily,
unless they are indispensable, such as the nuclear pools I referred to
earlier. Once you are above 50% market share, it starts to be much
more critical. So you see the three levels: one, where you are cov-
ered; a second, up to 50%, where you have to look into it properly 
and see that the set-up does not go beyond the limits of the Block
Exemption Regulation; and then, once you are above 50%, you have
to see whether it complies or is in line with the exemptions or the
exceptions. 
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Comprehensive cooperation agreements between all competitors in
a market, not only in prices but also on standard policy clauses and
other forms of coordination, may be equally problematic if they leave
customers little or no choice. The Commission closed its investiga-
tion of aviation insurance in 2005 only after insurers had submitted
remedies to make the agreement of standard clauses and other forms
of industry cooperation more transparent and accountable to cus-
tomers. The inquiry revealed that existing structures for cooperation
among aviation insurers were keeping the market from working as
well as it should and that safeguards against excessive coordination
among insurers could enhance competition. The reforms which had
been agreed upon with the Commission for greater transparency in
the industry involved three industry committees based in London,
including one that establishes standard wordings for aviation insur-
ance policies and clauses. In addition, the undertakings provide that
even when unforeseeable crises resulting from war or terrorism
arise, insurers will limit any coordination to that which is indispensa-
ble to ensure that capacity continues to be available and customers
can continue to buy insurance, so that the effects from the coordina-
tion actions are strictly kept to a minimum.

New risks

Let me briefly address the question of new risks and compulsory
insurance: How can insurers cooperate to cover new risks – for
instance nanotechnology – and what can be the effect of compulsory
insurance? The difficulty with new risks is generally that it is not pos-
sible in advance to know what subscription capacity is necessary to
cover the risk. There is no or little data available for experienced-
based risk-rating or other statistical-based risk-rating methods. On
the other hand, there is an economic and social necessity to provide
insurance also for new risks. Sometimes legislators even consider it
necessary to make such insurance compulsory – for instance if the
new technology might generate large liability risks. 
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European competition law therefore facilitates cooperation between
insurers here. The Commission’s 2003 Block Exemption Regulation
indeed grants an unlimited exemption to coinsurance pools that
cover new risks. There are no market-share thresholds, which means
that even a majority of companies in the market can team up to
insure new risks, but exemption is limited to a period of three years,
according to Article 7 of the regulation. After this period, the normal
rules and market-share thresholds should apply again. I know that
this three-year-period is short, that it is debated whether this is a suf-
ficient period or not, but the main thing is that – at least for a given
period of time – this kind of insuring new risks is exempted, com-
pletely exempted. The purpose of this is, of course, to allow insurers
to gather experience and information on claims for new risks. How-
ever, it is important to note that only new risks are covered by this
exemption (which competition authorities consider a generous one).
Risks that have existed before, that have changed or increased – for
instance terrorism – can be dealt with under the normal rules.

Compulsory liability insurance

Now, just briefly, a word on compulsory liability insurance imposed
by public authorities for a whole range of risks often linked to the 
risk of damage to third parties and designed to increase the financial
capacity of a producer or service provider. Typical examples are
exposed professions like doctors or lawyers. This is also being dis-
cussed with respect to possible risks generated by new technology
like GMO farming. Compulsory insurance is, of course, not as such
incompatible with competition law, but tends to some extent to in-
fluence insurance markets and therefore affect competition as well. 
If insurance is mandatory but insurers are naturally not willing to 
take on all risks, it will be difficult for high-risk customers to find
appropriate cover. In markets where insurance is compulsory, it is
therefore often claimed that there is a lack of supply or that pre-
miums are excessive. This may simply be a consequence of the legal
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requirement for everyone to have insurance. There are different solu-
tions to these problems, which are not neutral from the competition
point of view. The state could oblige insurers to cover the risks them-
selves or alternatively set up informal or formal agreements with
insurers to do so. This risks introducing all kinds of distortions in the
market, because other customers have to pay for the compulsory
coverage. The state could also provide state reinsurance protection
to insurers or even cover the risk itself. If properly constructed, such
mechanisms leave more room for competition. Examples are the
reinsurance pools for terrorism risks, for instance in the UK. 

Contract certainty

Finally, a few words on contract certainty. To what extent is standardi-
sation of contracts possible from a competition point of view? As
already mentioned, the Commission’s Block Exemption Regulation
for insurance provides some exceptions for agreements on standard
policy clauses and this can bring efficiency gains for insurance. 
Such clauses can facilitate markets, they can help insurers to meet
obligations and they can also sometimes be used by consumer
organisations as a benchmark to compare insurance policies pro-
vided by different insurers. Some degree of standardisation of con-
tracts therefore is very much in line with competition policy require-
ments. But there are of course limitations, which were all set out in
Block Exemption Regulation Article 6. It is not possible to comment
on this in detail here, but obviously the insurance companies and the
associations themselves must assess carefully whether they stay
within these limits. It is naturally clear that if all insurers together
agree on a single set of standard clauses, then such agreements may
be problematic if they leave customers no real alternatives. For
instance, the Commission closed its inquiry in the aviation insurance
field, as I mentioned earlier, only after the insurers had introduced
more transparency and customer participation for certain standard
clauses.
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Outlook

Let me wind up by saying that even if, to a considerable extent, the
competition authorities and particularly the Commission have in the
meantime been able to indicate which kind of attitudes, practices and
agreements are in line with competition requirements, I think it is fair
to say that for some specific issues, competition authorities currently
do not necessarily have all the knowledge and in-depth economic
analysis they need to come up with balanced and proper assess-
ments and decisions. So this is an important period, as I have already
said. And it is, by the way, one of the explanations why a sector
inquiry is being conducted, why the competition authorities on a
national level, but certainly also on the European level, are trying to
find out how to behave, how to give more guidance on what is
allowed and what is not. Therefore my advice to you would again be
– since this opportunity is there – to fully participate in the ongoing
exercise and to correct things if you feel they are not in line with full
current assessments of the economics of the market. So do take
advantage of this opportunity, be fully informed about this process.
Because after this process, obviously, the Commission and national
competition authorities will, when reacting to complaints or what-
ever issues arise, probably feel much more assured in saying what is
allowed and what is not, and therefore ultimately also in taking
action, including fining companies when they are not behaving in
line with what is supposed to be the right policy for them. In Ger-
many, there have already been some examples of what the competi-
tion authorities might decide. There is little doubt that, increasingly,
action will be taken by other national competition authorities, includ-
ing fining, if companies are not behaving according to the rules. 
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Tension between competition, supervision and
insurance from the perspective of the insurance
supervisor

The topic of the 10th International Liability Forum

I appreciate being invited to present a paper to this distinguished
forum. It is a pleasure for me to address you today and present my
thoughts on the topic of the 10th International Liability Forum. I am
going to discuss the tension between competition, supervision and
insurance from the perspective of the insurance supervisor. This 
tension is particularly relevant in the area of new and complex under-
writing risks and the area of insurable versus non-insurable risks.

Before turning to this important topic, let me say a few words about
CEIOPS. The Committee of European Insurance and Occupational
Pensions Supervisors (CEIOPS) is a young organisation. We were for-
mally established two and a half years ago. CEIOPS is an independ-
ent body for reflection, debate, and advice to the EU Commission in
the insurance, reinsurance, and occupational pensions fields. Finan-
cial stability is also on our agenda. CEIOPS contributes to the consis-
tent and timely implementation of Community legislation in Member
States by securing effective cooperation between national supervi-
sory authorities and promoting best practices.

Members of CEIOPS are supervisory authorities from all 25 EU Mem-
ber States. The authorities of Norway, Iceland, Lichtenstein, Romania
and Bulgaria participate as observers. CEIOPS is a level-three com-
mittee within the so-called Lamfalussy structure. Our most important
task at the moment is advising  the Commission on a new solvency
regime – called Solvency II. 1

1 More information on CEIOPS may be found on the website: www.ceiops.org
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The purpose of regulation and supervision

As the title of my paper indicates, I am going to address today’s topic
from the perspective of the insurance supervisor.

In order to describe the purpose of supervision, I should like to refer
you to the International Association of Insurance Supervisors, IAIS.
They emphasise that “To contribute to economic growth, efficiently
allocate resources, manage risk, and mobilise long-term savings, the
insurance sector must operate on a financially sound basis. A well-
developed insurance sector also helps enhance overall efficiency of
the financial system by reducing transaction costs, creating liquidity,
and facilitating economies of scale in investment. A sound regulatory
and supervisory system is necessary for maintaining efficient, safe,
fair and stable insurance markets and for promoting growth and
competition in the sector. Such markets benefit and protect policy-
holders and beneficiaries.” 2

All financial supervision should be based on regulation. In this con-
text, I use “regulation” to describe public-law requirements imposed
on financial institutions for regulatory purposes, for example the pro-
tection of policyholders. I use the term “supervision” to describe the
ongoing process of monitoring whether financial institutions comply
with regulation, and the process of taking remedial action to secure
the objectives of regulation.

The ultimate objective of regulation and supervision is the protec-
tion of consumers of financial services. And we normally distinguish
between two aspects of regulation and supervision: prudential re-
gulation and supervision, and conduct of business regulation and
supervision. Regulation and supervision also includes a system-wide
perspective in pursuing financial stability.

2 International Association of Insurance Supervisors: Insurance Core Principles and
Methodology, October 2003. www.iaisweb.org 
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The purpose of prudential supervision is monitoring the soundness
of individual financial institutions to assess whether they have the
ability under all reasonably foreseeable circumstances to fulfil their
obligations as they fall due. Briefly speaking, supervisors issue
licences to financial institutions, monitor whether they comply with
financial regulation, and ultimately revoke the licence in the case 
of non-compliance.

The purpose of the conduct of business supervision, on the other
hand, is to evaluate the relationship between financial institutions
and their customers. Requirements for the conduct of insurance 
business help to strengthen consumer confidence in the insurance
market. The requirements include provision of timely, complete and
relevant information to consumers from before a contract is entered
into through to the point at which all obligations under a contract
have been satisfied.

The main focus of this paper will be on prudential regulation and
supervision. In this respect, it is important to note that supervisors
often play a major role as regulators – either directly, or indirectly 
as important advisors to the regulatory authorities.

Many years ago supervisory authorities were assigned the job of
competition authorities within the financial services industry, as well
as the job of financial regulator and supervisor. However, there will
often be a conflict of interest between the objectives of competition
regulation and prudential regulation. For example, it may be risk-
mitigating for insurers to share certain risks or functions, but at the
same time it may constitute a restriction of competition. I could also
mention the fact that the reinsurance industry globally is a relatively
concentrated industry.
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Thus, for a number of reasons, these functions are now performed by
separate authorities.

As financial supervisors, we employ risk-sensitive regulatory require-
ments, where requirements depend on the risks assumed by the
financial institutions. This leads to a method of supervision where
planning and execution of supervisory activities are influenced,
among other factors, by an evaluation of the probabilities and/or
impact of non-compliance with regulation. Supervisors assess indi-
vidual financial institutions, taking into account the specific circum-
stances of each bank or insurer. More specifically, the supervisor
needs to tailor supervision, and any remedial action taken, to the risk
profile and specificities of each financial institution, with due regard
to the principles of legal certainty and equal treatment.

The Basel II terminology may serve as a good starting point for
describing a risk-sensitive approach for prudential regulation and
supervision. The three pillars of Basel II are also used in the up-
coming solvency system for insurance supervision in Europe, Sol-
vency II. The three pillars are quantitative requirements, supervisory
review process, and reporting and disclosure. When looking at the
risk profile of an insurer, the most relevant elements are solvency,
sufficiency of technical provisions, reinsurance cover and the 
security of reinsurers, asset allocation and corporate governance.

Having described the elements of supervision, let me just mention
that today prudential supervisors do not focus on pricing or the 
substance of promises made by insurers – as long as their capital
strength is sufficient to honour their obligations.
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New and complex underwriting risks – 
Insurable/non-insurable risks

The rest of my paper will discuss how I see new and complex under-
writing risks and insurable versus non-insurable risks in the light 
of my description of the purpose of prudential regulation and super-
vision.

Recent years have brought new risks into the insurance market and
well-known risks have become more complex. Examples are long-
term torts in liability insurance and the risks of new technologies
such as GMO or nanotechnology. Changes in legislation or case law
may contribute to the complexity. These risks pose challenges to
insurers and reinsurers as well as to supervisors.

Also, there is an increasing awareness that not all risks are insurable,
or the price of insurance cover becomes prohibitive. In particular,
since 11 September 2001, discussions have taken place in a number
of countries about the role of governments in terrorism insurance
and insurance of similar risks.

These risks are characterised by the fact that the losses are highly
volatile – and probably increasing, for example because of unfore-
seeable location, severity and frequency and uncertain or major
accumulation scenarios. On the other hand, for the same reasons,
they carry the potential of high profit. 

For insurers, the complex loss scenarios bring about an increased
underwriting as well as provisioning risk. In fact, the insurers will
have to manage a situation where they are not able to base the pric-
ing on known loss experience, but will have to rely on unknown or
uncertain loss expectations. In pricing these risks, insurers will want
to substantially load the best estimate of the actuarially fair risk pre-
mium as compensation for putting their capital at risk. These uncer-
tainties may spill over into the claims handling and the setting of
technical provisions.
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As insurers may evaluate the loss potential and thus the risk profile 
of these products very differently, there is scope for competition
based on risk appetite – rather than on the normal parameters of
competition in the insurance industry. This competition in high-risk
products may at some point lead to pure speculation. The high risk
brings about not only  a possibility of high profit but also a risk of
large losses.

At the same time, I note that in the market for such high-risk products
there is scope for undercutting prices. This may lead to the highly
exposed insurer with low financial strength not being able to meet its
obligations and ultimately going into run-off. On the other hand,
those insurers which are financially stronger, less exposed or more
skilled than others in handling the underwriting and the provisioning
risk will have a competitive advantage in the long run.

Thus, for supervisors, the uncertainty implies an increased risk pro-
file for those insurers providing these products. The challenge for
supervisors includes forming an opinion on the exposure and finan-
cial strength of the insurer, including exposure limits, risk diversifi-
cation, and the sufficiency of technical provisions and reinsurance
cover. Supervisors will also wish to assure themselves that corporate
governance and, in particular, risk management and control func-
tions are sufficient to handle these particular risks.

In this respect, the role of supervisors is substantially different from
that of competition authorities. While supervisors focus on the fact
that suppliers of new and complex products should possess spe-
cialised know-how to handle the risks, evaluate the risk profile and
make sure that the financial strength continues to be sufficient, 
competition authorities will wish to see a range of suppliers in the
market (although this should not be interpreted as meaning that we,
as insurance supervisors, are not in favour of highly competitive 
markets).
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Let me turn to the challenge of insurable versus non-insurable risks. 
I mentioned that high-risk products are characterised by the fact that
the losses are very volatile. At a certain point, this volatility becomes
so great that the risk becomes non-insurable – or rather the price
becomes prohibitive. Also, the size of the risk may not be covered
within the overall capacity of the insurance or reinsurance market.
Factors determining whether or not a risk is insurable will vary 
over time. Before 11 September, most insurance and reinsurance
contracts included terrorism cover. Following WTC, perceptions
regarding the size of the potential impact of terrorism increased
dramatically.

In order to cover their risks so as to maintain operations, industry –
and hence society in general – continue to demand insurance cover
for all major risks, even when they are not insurable. Thus insurers
will continue to demand reinsurance cover for such risks too. There
are a number of ways reinsurers react in this situation. Reactions
include exclusions, pricing, limits, right of termination and covering
named perils only. Another possible reaction is to transfer the risk 
to other markets, for example using securitisation. The ultimate reac-
tion is opting out of that market. Parts of industry which are highly
exposed to the relevant risks may then have to close down some of
their operations. In the end, economic value will be destroyed.

Such a situation calls for a new partnership between the insurance
industry and governments in providing the function of “reinsurer 
of last resort”. Reinsurance cover will have to be generated in a situa-
tion where the market finds itself unable to provide cover. Govern-
ments may act directly or perform the function of mediator in the
design of market-based solutions. A well-established example is
pooling of risks – for example in aviation insurance. Different solu-
tions have been found in different countries, and they will have to be
re-evaluated regularly to adapt to changing circumstances in the
market. Finally, such solutions should not restrain competition more
than necessary.
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I should like to stress that we may find that in the future there is a
market for risks that today are uninsurable.

Expectation gaps

I have described how the borderline between insurable and non-
insurable risks has moved recently. Indeed, the situation created a
gap between supply and demand for terrorism cover. A similar situa-
tion may occur when it comes to cover of other risks. Recent events
have shown that there may have been a gap between expectations
that the reinsurance industry (and in particular the major reinsurers)
will always be able to provide sufficient reinsurance cover and the
fact that risks change considerably.

The more major insurers and reinsurers are perceived to perform a
social role in society, the higher the expectation that they will be able
to provide cover, also for unusual risks and in unusual circumstances.
After all, reinsurers are supervised and they are expected to be able
to manage their exposure and their capital strength. A constant dia-
logue about the borderline between insurable and non-insurable
risks and about the role of “reinsurer of last resort” is important. This
dialogue should also identify any existing or upcoming expectation
gaps.

Conclusion

Let me conclude by noting that it is important for the insurance and
reinsurance industry, as well as for supervisors and other authorities,
to continue to be vigilant with regard to developments in new prod-
ucts and new or changing major risks. We have to be open-minded 
in the process of identifying and finding solutions for new situations.
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I. Article 81 of the EC Treaty (ex Article 85)

1. The following shall be prohibited as incompatible with the com-
mon market: all agreements between undertakings, decisions by
associations of undertakings and concerted practices which may
affect trade between Member States and which have as their
object or effect the prevention, restriction or distortion of compe-
tition within the common market, and in particular those which: 

(a) directly or indirectly fix purchase or selling prices or any other
trading conditions; 

(b) limit or control production, markets, technical development, 
or investment; 

(c) share markets or sources of supply; 

(d) apply dissimilar conditions to equivalent transactions with
other trading parties, thereby placing them at a competitive
disadvantage; 

(e) make the conclusion of contracts subject to acceptance by the
other parties of supplementary obligations which, by their nature
or according to commercial usage, have no connection with the
subject of such contracts. 

2. Any agreements or decisions prohibited pursuant to this Article
shall be automatically void. 

3. The provisions of paragraph 1 may, however, be declared inap-
plicable in the case of: 
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– any agreement or category of agreements between
undertakings; 

– any decision or category of decisions by associations of
undertakings; 

– any concerted practice or category of concerted practices;

which contributes to improving the production or distribution of
goods or to promoting technical or economic progress, while
allowing consumers a fair share of the resulting benefit, and
which does not: 

(a) impose on the undertakings concerned restrictions which are
not indispensable to the attainment of these objectives; 

(b) afford such undertakings the possibility of eliminating compe-
tition in respect of a substantial part of the products in question. 
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II. Article 82 of the EC Treaty (ex Article 86)

Any abuse by one or more undertakings of a dominant position
within the common market or in a substantial part of it shall be pro-
hibited as incompatible with the common market insofar as it may
affect trade between Member States. 

Such abuse may, in particular, consist in: 

(a) directly or indirectly imposing unfair purchase or selling prices or
other unfair trading conditions; 

(b) limiting production, markets or technical development to the
prejudice of consumers; 

(c) applying dissimilar conditions to equivalent transactions with
other trading parties, thereby placing them at a competitive disad-
vantage; 

(d) making the conclusion of contracts subject to acceptance by the
other parties of supplementary obligations which, by their nature or
according to commercial usage, have no connection with the subject
of such contracts.
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III. Council Regulation (EC) No 1/2003 of 16 December 2002 on the
implementation of the rules on competition laid down in Articles 81
and 82 of the Treaty

Official Journal L 001, 04.01.2003 pp. 0001–0025

Chapter I: Principles

Article 1: Application of Articles 81 and 82 of the Treaty

1. Agreements, decisions and concerted practices caught by 
Article 81(1) of the Treaty which do not satisfy the conditions of
Article 81(3) of the Treaty shall be prohibited, no prior decision 
to that effect being required.

2. Agreements, decisions and concerted practices caught by 
Article 81(1) of the Treaty which satisfy the conditions of 
Article 81(3) of the Treaty shall not be prohibited, no prior
decision to that effect being required.

3. The abuse of a dominant position referred to in Article 82 of the
Treaty shall be prohibited, no prior decision to that effect being
required.

Article 2: Burden of proof

In any national or Community proceedings for the application of Art-
icles 81 and 82 of the Treaty, the burden of proving an infringement of
Article 81(1) or of Article 82 of the Treaty shall rest on the party or the
authority alleging the infringement. The undertaking or association
of undertakings claiming the benefit of Article 81(3) of the Treaty shall
bear the burden of proving that the conditions of that paragraph are
fulfilled.
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Article 3: Relationship between Articles 81 and 82 of the Treaty and
national competition laws

1. Where the competition authorities of the Member States or
national courts apply national competition law to agreements,
decisions by associations of undertakings or concerted practices
within the meaning of Article 81(1) of the Treaty which may affect
trade between Member States within the meaning of that provi-
sion, they shall also apply Article 81 of the Treaty to such agree-
ments, decisions or concerted practices. Where the competition
authorities of the Member States or national courts apply national
competition law to any abuse prohibited by Article 82 of the
Treaty, they shall also apply Article 82 of the Treaty.

2. The application of national competition law may not lead to the
prohibition of agreements, decisions by associations of undertak-
ings or concerted practices which may affect trade between Mem-
ber States but which do not restrict competition within the mean-
ing of Article 81(1) of the Treaty, or which fulfil the conditions of
Article 81(3) of the Treaty or which are covered by a Regulation
for the application of Article 81(3) of the Treaty. Member States
shall not under this Regulation be precluded from adopting and
applying on their territory stricter national laws which prohibit or
sanction unilateral conduct engaged in by undertakings.

3. Without prejudice to general principles and other provisions of
Community law, paragraphs 1 and 2 do not apply when the com-
petition authorities and the courts of the Member States apply
national merger control laws nor do they preclude the application
of provisions of national law that predominantly pursue an object-
ive different from that pursued by Articles 81 and 82 of the Treaty.



Munich Re, 10th International Liability Forum

39

Chapter II: Powers

Article 4: Powers of the Commission

For the purpose of applying Articles 81 and 82 of the Treaty, the
Commission shall have the powers provided for by this Regulation.

Article 5: Powers of the competition authorities of the Member
States

The competition authorities of the Member States shall have the
power to apply Articles 81 and 82 of the Treaty in individual cases. For
this purpose, acting on their own initiative or on a complaint, they
may take the following decisions:

– requiring that an infringement be brought to an end,

– ordering interim measures,

– accepting commitments,

– imposing fines, periodic penalty payments or any other penalty
provided for in their national law.

Where on the basis of the information in their possession the condi-
tions for prohibition are not met they may likewise decide that there
are no grounds for action on their part.
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Article 6: Powers of the national courts

National courts shall have the power to apply Articles 81 and 82 of
the Treaty.

Chapter III: Commission decisions

Article 7: Finding and termination of infringement

1. Where the Commission, acting on a complaint or on its own ini-
tiative, finds that there is an infringement of Article 81 or of
Article 82 of the Treaty, it may by decision require the under-
takings and associations of undertakings concerned to bring such
infringement to an end. For this purpose, it may impose on them
any behavioural or structural remedies which are proportionate to
the infringement committed and necessary to bring the infringe-
ment effectively to an end. Structural remedies can only be
imposed either where there is no equally effective behavioural
remedy or where any equally effective behavioural remedy would
be more burdensome for the undertaking concerned than the
structural remedy. If the Commission has a legitimate interest in
doing so, it may also find that an infringement has been commit-
ted in the past.

2. Those entitled to lodge a complaint for the purposes of paragraph
1 are natural or legal persons who can show a legitimate interest
and Member States.
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Article 8: Interim measures

1. In cases of urgency due to the risk of serious and irreparable
damage to competition, the Commission, acting on its own ini-
tiative may by decision, on the basis of a prima facie finding of
infringement, order interim measures.

2. A decision under paragraph 1 shall apply for a specified period 
of time and may be renewed in so far this is necessary and
appropriate.

Article 9: Commitments

1. Where the Commission intends to adopt a decision requiring that
an infringement be brought to an end and the undertakings con-
cerned offer commitments to meet the concerns expressed to
them by the Commission in its preliminary assessment, the Com-
mission may by decision make those commitments binding on
the undertakings. Such a decision may be adopted for a specified
period and shall conclude that there are no longer grounds for
action by the Commission.

2. The Commission may, upon request or on its own initiative,
reopen the proceedings:

(a) where there has been a material change in any of the facts on
which the decision was based;

(b) where the undertakings concerned act contrary to their
commitments; or

(c) where the decision was based on incomplete, incorrect or
misleading information provided by the parties.
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Article 10: Finding of inapplicability

Where the Community public interest relating to the application of
Articles 81 and 82 of the Treaty so requires, the Commission, acting
on its own initiative, may by decision find that Article 81 of the Treaty
is not applicable to an agreement, a decision by an association of
undertakings or a concerted practice, either because the conditions
of Article 81(1) of the Treaty are not fulfilled, or because the condi-
tions of Article 81(3) of the Treaty are satisfied.

The Commission may likewise make such a finding with reference to
Article 82 of the Treaty.

Chapter IV: Cooperation

Article 11: Cooperation between the Commission and the
competition authorities of the Member States

1. The Commission and the competition authorities of the Member
States shall apply the Community competition rules in close
cooperation.

2. The Commission shall transmit to the competition authorities of
the Member States copies of the most important documents it
has collected with a view to applying Articles 7, 8, 9, 10 and Art-
icle 29(1). At the request of the competition authority of a Member
State, the Commission shall provide it with a copy of other exist-
ing documents necessary for the assessment of the case.
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3. The competition authorities of the Member States shall, when
acting under Article 81 or Article 82 of the Treaty, inform the
Commission in writing before or without delay after commen-
cing the first formal investigative measure. This information may
also be made available to the competition authorities of the
other Member States.

4. No later than 30 days before the adoption of a decision requiring
that an infringement be brought to an end, accepting commit-
ments or withdrawing the benefit of a block exemption Regula-
tion, the competition authorities of the Member States shall
inform the Commission. To that effect, they shall provide the
Commission with a summary of the case, the envisaged decision
or, in the absence thereof, any other document indicating the pro-
posed course of action. This information may also be made avail-
able to the competition authorities of the other Member States. At
the request of the Commission, the acting competition authority
shall make available to the Commission other documents it holds
which are necessary for the assessment of the case. The informa-
tion supplied to the Commission may be made available to the
competition authorities of the other Member States. National
competition authorities may also exchange between themselves
information necessary for the assessment of a case that they are
dealing with under Article 81 or Article 82 of the Treaty.

5. The competition authorities of the Member States may consult
the Commission on any case involving the application of Commu-
nity law.
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6. The initiation by the Commission of proceedings for the adoption
of a decision under Chapter III shall relieve the competition
authorities of the Member States of their competence to apply
Articles 81 and 82 of the Treaty. If a competition authority of a
Member State is already acting on a case, the Commission shall
only initiate proceedings after consulting with that national com-
petition authority.

Article 12: Exchange of information

1. For the purpose of applying Articles 81 and 82 of the Treaty the
Commission and the competition authorities of the Member
States shall have the power to provide one another with and use
in evidence any matter of fact or of law, including confidential
information.

2. Information exchanged shall only be used in evidence for the
purpose of applying Article 81 or Article 82 of the Treaty and in
respect of the subject-matter for which it was collected by the
transmitting authority. However, where national competition law
is applied in the same case and in parallel to Community compe-
tition law and does not lead to a different outcome, information
exchanged under this Article may also be used for the application
of national competition law. […]

Article 13: Suspension or termination of proceedings

1. Where competition authorities of two or more Member States
have received a complaint or are acting on their own initiative
under Article 81 or Article 82 of the Treaty against the same
agreement, decision of an association or practice, the fact that
one authority is dealing with the case shall be sufficient grounds
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for the others to suspend the proceedings before them or to
reject the complaint. The Commission may likewise reject a com-
plaint on the ground that a competition authority of a Member
State is dealing with the case.

2. Where a competition authority of a Member State or the Commis-
sion has received a complaint against an agreement, decision of
an association or practice which has already been dealt with by
another competition authority, it may reject it.

Article 14: Advisory Committee

1. The Commission shall consult an Advisory Committee on
Restrictive Practices and Dominant Positions prior to the taking 
of any decision under Articles 7, 8, 9, 10, 23, Article 24(2) and
Article 29(1).

2. For the discussion of individual cases, the Advisory Committee
shall be composed of representatives of the competition authori-
ties of the Member States. For meetings in which issues other
than individual cases are being discussed, an additional Member
State representative competent in competition matters may be
appointed. Representatives may, if unable to attend, be replaced
by other representatives. […]

5. The Commission shall take the utmost account of the opinion
delivered by the Advisory Committee. It shall inform the Commit-
tee of the manner in which its opinion has been taken into
account. […]
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7. At the request of a competition authority of a Member State, the
Commission shall include on the agenda of the Advisory Commit-
tee cases that are being dealt with by a competition authority of a
Member State under Article 81 or Article 82 of the Treaty. The
Commission may also do so on its own initiative. In either case,
the Commission shall inform the competition authority con-
cerned. […]

The Advisory Committee shall not issue opinions on cases dealt 
with by competition authorities of the Member States. The Advisory
Committee may also discuss general issues of Community competi-
tion law.

Article 15: Cooperation with national courts

1. In proceedings for the application of Article 81 or Article 82 of the
Treaty, courts of the Member States may ask the Commission to
transmit to them information in its possession or its opinion on
questions concerning the application of the Community competi-
tion rules.

2. Member States shall forward to the Commission a copy of any
written judgment of national courts deciding on the application of
Article 81 or Article 82 of the Treaty. Such copy shall be forward-
ed without delay after the full written judgment is notified to the
parties. […]

Article 16: Uniform application of Community competition law

1. When national courts rule on agreements, decisions or practices
under Article 81 or Article 82 of the Treaty which are already the
subject of a Commission decision, they cannot take decisions run-
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ning counter to the decision adopted by the Commission. They
must also avoid giving decisions which would conflict with a
decision contemplated by the Commission in proceedings it has
initiated. To that effect, the national court may assess whether 
it is necessary to stay its proceedings. This obligation is without
prejudice to the rights and obligations under Article 234 of the
Treaty.

2. When competition authorities of the Member States rule on
agreements, decisions or practices under Article 81 or Article 82
of the Treaty which are already the subject of a Commission deci-
sion, they cannot take decisions which would run counter to the
decision adopted by the Commission.

Chapter V: Powers of investigation

Article 17: Investigations into sectors of the economy and into types
of agreements

1. Where the trend of trade between Member States, the rigidity of
prices or other circumstances suggest that competition may be
restricted or distorted within the common market, the Commis-
sion may conduct its inquiry into a particular sector of the econ-
omy or into a particular type of agreements across various sec-
tors. In the course of that inquiry, the Commission may request
the undertakings or associations of undertakings concerned to
supply the information necessary for giving effect to Articles 81
and 82 of the Treaty and may carry out any inspections necessary
for that purpose.

The Commission may in particular request the undertakings or
associations of undertakings concerned to communicate to it all
agreements, decisions and concerted practices.
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The Commission may publish a report on the results of its inquiry
into particular sectors of the economy or particular types of
agreements across various sectors and invite comments from
interested parties.

2. Articles 14, 18, 19, 20, 22, 23 and 24 shall apply mutatis mutandis.

Article 18: Requests for information

1. In order to carry out the duties assigned to it by this Regulation,
the Commission may, by simple request or by decision, require
undertakings and associations of undertakings to provide all
necessary information. […]

Article 19: Power to take statements

1. In order to carry out the duties assigned to it by this Regulation,
the Commission may interview any natural or legal person who
consents to be interviewed for the purpose of collecting informa-
tion relating to the subject-matter of an investigation. […]

Article 20: The Commission’s powers of inspection

1. In order to carry out the duties assigned to it by this Regulation,
the Commission may conduct all necessary inspections of under-
takings and associations of undertakings. […]
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Article 22: Investigations by competition authorities of Member
States

1. The competition authority of a Member State may in its own terri-
tory carry out any inspection or other fact-finding measure under
its national law on behalf and for the account of the competition
authority of another Member State in order to establish whether
there has been an infringement of Article 81 or Article 82 of the
Treaty. Any exchange and use of the information collected shall
be carried out in accordance with Article 12. […]

Chapter VI: Penalties

Article 23: Fines

1. The Commission may by decision impose on undertakings and
associations of undertakings fines not exceeding 1% of the total
turnover in the preceding business year where, intentionally or
negligently:

(a) they supply incorrect or misleading information in response to
a request made pursuant to Article 17 or Article 18(2);

(b) in response to a request made by decision adopted pursuant
to Article 17 or Article 18(3), they supply incorrect, incomplete or
misleading information or do not supply information within the
required time-limit;

(c) they produce the required books or other records related to
the business in incomplete form during inspections under Article
20 or refuse to submit to inspections ordered by a decision adopt-
ed pursuant to Article 20(4);
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(d) in response to a question asked in accordance with Article
20(2)(e),

– they give an incorrect or misleading answer,

– they fail to rectify within a time-limit set by the Commission an
incorrect, incomplete or misleading answer given by a member
of staff, or

– they fail or refuse to provide a complete answer on facts relating
to the subject-matter and purpose of an inspection ordered by a
decision adopted pursuant to Article 20(4);

(e) seals affixed in accordance with Article 20(2)(d) by officials or
other accompanying persons authorised by the Commission have
been broken.

2. The Commission may by decision impose fines on undertakings
and associations of undertakings where, either intentionally or
negligently:

(a) they infringe Article 81 or Article 82 of the Treaty; or

(b) they contravene a decision ordering interim measures under
Article 8; or

(c) they fail to comply with a commitment made binding by a
decision pursuant to Article 9.

For each undertaking and association of undertakings participat-
ing in the infringement, the fine shall not exceed 10% of its total
turnover in the preceding business year.
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Where the infringement of an association relates to the activities
of its members, the fine shall not exceed 10% of the sum of the
total turnover of each member active on the market affected by
the infringement of the association.

3. In fixing the amount of the fine, regard shall be had both to the
gravity and to the duration of the infringement. […]

Chapter VII: Limitation periods

Article 25: Limitation periods for the imposition of penalties

1. The powers conferred on the Commission by Articles 23 and 24
shall be subject to the following limitation periods:

(a) three years in the case of infringements of provisions concern-
ing requests for information or the conduct of inspections;

(b) five years in the case of all other infringements.

2. Time shall begin to run on the day on which the infringement is
committed. However, in the case of continuing or repeated
infringements, time shall begin to run on the day on which the
infringement ceases. […]
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Chapter VIII: Hearings and professional secrecy

Article 27: Hearing of the parties, complainants and others

1. Before taking decisions as provided for in Articles 7, 8, 23 and
Article 24(2), the Commission shall give the undertakings or asso-
ciations of undertakings which are the subject of the proceedings
conducted by the Commission the opportunity of being heard on
the matters to which the Commission has taken objection. The
Commission shall base its decisions only on objections on which
the parties concerned have been able to comment. Complainants
shall be associated closely with the proceedings.

2. The rights of defence of the parties concerned shall be fully
respected in the proceedings. They shall be entitled to have
access to the Commission’s file, subject to the legitimate interest
of undertakings in the protection of their business secrets. The
right of access to the file shall not extend to confidential informa-
tion and internal documents of the Commission or the competi-
tion authorities of the Member States. In particular, the right of
access shall not extend to correspondence between the Commis-
sion and the competition authorities of the Member States, or
between the latter, including documents drawn up pursuant to
Articles 11 and 14. Nothing in this paragraph shall prevent the
Commission from disclosing and using information necessary to
prove an infringement.
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3. If the Commission considers it necessary, it may also hear other
natural or legal persons. Applications to be heard on the part of
such persons shall, where they show a sufficient interest, be
granted. The competition authorities of the Member States may
also ask the Commission to hear other natural or legal persons.
[…]

Article 28: Professional secrecy

1. Without prejudice to Articles 12 and 15, information collected pur-
suant to Articles 17 to 22 shall be used only for the purpose for
which it was acquired. […]
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IV. Commission Regulation (EC) No 358/2003 of 27 February 2003 
on the application of Article 81(3) of the Treaty to certain categories
of agreements, decisions and concerted practices in the insurance
sector

Official Journal L 053, 28.02.2003 pp. 0008–0016 […]

Chapter I: Exemption and definitions

Article 1: Exemption

Pursuant to Article 81(3) of the Treaty and subject to the provisions of
this Regulation, it is hereby declared that Article 81(1) of the Treaty
shall not apply to agreements entered into between two or more
undertakings in the insurance sector (hereinafter referred to as “the
parties”) with respect to:

(a) the joint establishment and distribution of:

– calculations of the average cost of covering a specified risk in the
past (hereinafter “calculations”);

– in connection with insurance involving an element of capitalisation,
mortality tables, and tables showing the frequency of illness,
accident and invalidity (hereinafter “tables”);

(b) the joint carrying-out of studies on the probable impact of general
circumstances external to the interested undertakings, either on the
frequency or scale of future claims for a given risk or risk category or
on the profitability of different types of investment (hereinafter “stud-
ies”), and the distribution of the results of such studies;
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(c) the joint establishment and distribution of non-binding standard
policy conditions for direct insurance (hereinafter “standard policy
conditions”);

(d) the joint establishment and distribution of non-binding models
illustrating the profits to be realised from an insurance policy involv-
ing an element of capitalisation (hereinafter “models”);

(e) the setting-up and operation of groups of insurance undertakings
or of insurance undertakings and reinsurance undertakings for the
common coverage of a specific category of risks in the form of co-
insurance or co-reinsurance; and

(f) the establishment, recognition and distribution of:

– technical specifications, rules or codes of practice concerning those
types of security devices for which there do not exist at Community
level technical specifications, classification systems, rules, pro-
cedures or codes of practice harmonised in line with Community
legislation covering the free movement of goods, and procedures
for assessing and approving the compliance of security devices
with such specifications, rules or codes of practice;

– technical specifications, rules or codes of practice for the
installation and maintenance of security devices, and procedures
for assessing and approving the compliance of undertakings which
install or maintain security devices with such specifications, rules
or codes of practice.
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Article 2: Definitions

For the purposes of the present Regulation, the following definitions
shall apply:

1. “Agreement” means an agreement, a decision of an association
of undertakings or a concerted practice;

2. “Participating undertakings” means undertakings party to the
agreement and their respective connected undertakings;

3. “Connected undertakings” means:

(a) undertakings in which a party to the agreement, directly or
indirectly:

(i) has the power to exercise more than half the voting rights; or

(ii) has the power to appoint more than half the members of 
the supervisory board, board of management or bodies legally
representing the undertaking; or

(iii) has the right to manage the undertaking’s affairs;

(b) undertakings which directly or indirectly have, over a party to
the agreement, the rights or powers listed in (a);

(c) undertakings in which an undertaking referred to in (b) has,
directly or indirectly, the rights or powers listed in (a);

(d) undertakings in which a party to the agreement together with
one or more of the undertakings referred to in (a), (b) or (c), or in
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which two or more of the latter undertakings, jointly have the
rights or powers listed in (a);

(e) undertakings in which the rights or the powers listed in (a) are
jointly held by:

(i) parties to the agreement or their respective connected under-
takings referred to in (a) to (d); or

(ii) one or more of the parties to the agreement or one or more
of their connected undertakings referred to in (a) to (d) and one
or more third parties.

4. “Standard policy conditions” refers to any clauses contained in
model or reference insurance policies prepared jointly by insurers
or by bodies or associations of insurers;

5. “Co-insurance groups” means groups set up by insurance under-
takings which:

(i) agree to underwrite in the name and for the account of all the
participants the insurance of a specified risk category; or

(ii) entrust the underwriting and management of the insurance of
a specified risk category in their name and on their behalf to one
of the insurance undertakings, to a common broker or to a com-
mon body set up for this purpose;

6. “Co-reinsurance groups” means groups set up by insurance
undertakings, possibly with the assistance of one or more 
re-insurance undertakings:
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(i) in order to reinsure mutually all or part of their liabilities in
respect of a specified risk category;

(ii) incidentally, to accept in the name and on behalf of all the
participants the re-insurance of the same category of risks;

7. “New risks” means risks which did not exist before, and for
which insurance cover requires the development of an entirely
new insurance product, not involving an extension, improvement
or replacement of an existing insurance product.

8. “Security devices” means components and equipment designed
for loss prevention and reduction, and systems formed from such
elements.

9. “Commercial premium” means the price which is charged to the
purchaser of an insurance policy.

Chapter II: Joint calculations, tables, and studies

Article 3: Conditions for exemption

1. The exemption provided for in Article 1(a) shall apply on condi-
tion that the calculations or tables:

(a) are based on the assembly of data, spread over a number of
risk years chosen as an observation period, which relate to identi-
cal or comparable risks in sufficient number to constitute a base
which can be handled statistically and which will yield figures on
(inter alia):



Munich Re, 10th International Liability Forum

59

– the number of claims during the said period;

– the number of individual risks insured in each risk year of the
chosen observation period;

– the total amounts paid or payable in respect of claims arisen
during the said period;

– the total amount of capital insured for each risk year during the
chosen observation period;

(b) include as detailed a breakdown of the available statistics as is
actuarially adequate;

(c) do not include in any way elements for contingencies, income
deriving from reserves, administrative or commercial costs or
fiscal or para-fiscal contributions, and take into account neither
revenues from investments nor anticipated profits.

2. The exemptions provided for in both Article 1(a) and Article 1(b)
shall apply on condition that the calculations, tables or study
results:

(a) do not identify the insurance undertakings concerned or any
insured party;

(b) when compiled and distributed, include a statement that they
are non-binding;

(c) are made available on reasonable and non-discriminatory
terms, to any insurance undertaking which requests a copy of
them, including insurance undertakings which are not active on
the geographical or product market to which those calculations,
tables or study results refer.
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Article 4: Agreements not covered by the exemption

The exemption provided for in Article 1 shall not apply where partici-
pating undertakings enter into an undertaking or commitment
among themselves, or oblige other undertakings, not to use calcu-
lations or tables that differ from those established pursuant to 
Article 1(a), or not to depart from the results of the studies referred 
to in Article 1(b).

Chapter III: Standard policy conditions and models

Article 5: Conditions for exemption

1. The exemption provided for in Article 1(c) shall apply on con-
dition that the standard policy conditions:

(a) are established and distributed with an explicit statement that
they are non-binding and that their use is not in any way recom-
mended;

(b) expressly mention that participating undertakings are free to
offer different policy conditions to their customers; and

(c) are accessible to any interested person and provided simply
upon request.

2. The exemption provided for in Article 1(d) shall apply on condi-
tion that the non-binding models are established and distributed
only by way of guidance.
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Article 6: Agreements not covered by the exemption

1. The exemption provided for in Article 1(c) shall not apply where
the standard policy conditions contain clauses which:

(a) contain any indication of the level of commercial premiums;

(b) indicate the amount of the cover or the part which the policy-
holder must pay himself (the “excess”);

(c) impose comprehensive cover including risks to which a signifi-
cant number of policyholders are not simultaneously exposed;

(d) allow the insurer to maintain the policy in the event that he
cancels part of the cover, increases the premium without the risk
or the scope of the cover being changed (without prejudice to
indexation clauses), or otherwise alters the policy conditions with-
out the express consent of the policyholder;

(e) allow the insurer to modify the term of the policy without the
express consent of the policyholder;

(f) impose on the policyholder in the non-life assurance sector a
contract period of more than three years;

(g) impose a renewal period of more than one year where the
policy is automatically renewed unless notice is given upon the
expiry of a given period;

(h) require the policyholder to agree to the reinstatement of a
policy which has been suspended on account of the disappear-
ance of the insured risk, if he is once again exposed to a risk of
the same nature;
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(i) require the policyholder to obtain cover from the same insurer
for different risks;

(j) require the policyholder, in the event of disposal of the object
of insurance, to make the acquirer take over the insurance policy;

(k) exclude or limit the cover of a risk if the policyholder uses
security devices, or installing or maintenance undertakings, which
are not approved in accordance with the relevant specifications
agreed by an association or associations of insurers in one or
several other Member States or at the European level.

2. The exemption provided for in Article 1(c) shall not benefit under-
takings or associations of undertakings which agree, or agree to
oblige other undertakings, not to apply conditions other than
standard policy conditions established pursuant to an agreement
between the participating undertakings.

3. Without prejudice to the establishment of specific insurance con-
ditions for particular social or occupational categories of the popu-
lation, the exemption provided for in Article 1(c) shall not apply to
agreements decisions and concerted practices which exclude the
coverage of certain risk categories because of the characteristics
associated with the policyholder.

4. The exemption provided for in Article 1(d) shall not apply where,
without prejudice to legally imposed obligations, the non-binding
models include only specified interest rates or contain figures
indicating administrative costs;
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5. The exemption provided for in Article 1(d) shall not benefit under-
takings or associations of undertakings which concert or under-
take among themselves, or oblige other undertakings, not to
apply models illustrating the benefits of an insurance policy other
than those established pursuant to an agreement between the
participating undertakings.

Chapter IV: Common coverage of certain types of risks

Article 7: Application of exemption and market share thresholds

1. As concerns co-insurance or co-reinsurance groups which are cre-
ated after the date of entry into force of the present Regulation in
order exclusively to cover new risks, the exemption provided for
in Article 1(e) shall apply for a period of three years from the date
of the first establishment of the group, regardless of the market
share of the group.

2. As concerns co-insurance or co-reinsurance groups which do not
fall within the scope of the first paragraph (for the reason that
they have been in existence for over three years or have not been
created in order to cover a new risk), the exemption provided for
in Article 1(e) shall apply as long as the present Regulation
remains in force, on condition that the insurance products under-
written within the grouping arrangement by the participating
undertakings or on their behalf do not, in any of the markets con-
cerned, represent:

(a) in the case of co-insurance groups, more than 20% of the
relevant market;
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(b) in the case of co-reinsurance groups, more than 25% of the
relevant market.

3. For the purposes of applying the market share threshold provided
for in the second paragraph the following rules shall apply:

(a) the market share shall be calculated on the basis of the gross
premium income; if gross premium income data are not avail-
able, estimates based on other reliable market information,
including insurance cover provided or insured risk value, may be
used to establish the market share of the undertaking concerned;

(b) the market share shall be calculated on the basis of data
relating to the preceding calendar year;

(c) the market share held by the undertakings referred to in Article
2(3)(e) shall be apportioned equally to each undertaking having
the rights or the powers listed in Article 2(3)(a).

4. If the market share referred to in point (a) of the second para-
graph is initially not more than 20% but subsequently rises above
this level without exceeding 22%, the exemption provided for in
Article 1(e) shall continue to apply for a period of two consecutive
calendar years following the year in which the 20% threshold was
first exceeded.

5. If the market share referred to in point (a) of the second para-
graph is initially not more than 20% but subsequently rises above
22%, the exemption provided for in Article 1(e) shall continue to
apply for one calendar year following the year in which the level
of 22% was first exceeded.
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6. The benefit of paragraphs 4 and 5 may not be combined so as to
exceed a period of two calendar years.

7. If the market share referred to in point (b) of the second para-
graph is initially not more than 25% but subsequently rises above
this level without exceeding 27%, the exemption provided for in
Article 1(e) shall continue to apply for a period of two consecutive
calendar years following the year in which the 25% threshold was
first exceeded.

8. If the market share referred to in point (b) of the second para-
graph is initially not more than 25% but subsequently rises above
27%, the exemption provided for in Article 1(e) shall continue to
apply for one calendar year following the year in which the level
of 27% was first exceeded.

9. The benefit of paragraphs 7 and 8 may not be combined so as to
exceed a period of two calendar years.

Article 8: Conditions for exemption

The exemption provided for in Article 1(e) shall apply on condition
that:

(a) each participating undertaking has the right to withdraw from the
group, subject to a period of notice of not more than one year, with-
out incurring any sanctions;

(b) the rules of the group do not oblige any member of the group to
insure or re-insure through the group, in whole or in part, any risk of
the type covered by the group;
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(c) the rules of the group do not restrict the activity of the group or 
its members to the insurance or reinsurance of risks located in any
particular geographical part of the European Union;

(d) the agreement does not limit output or sales;

(e) the agreement does not allocate markets or customers;

(f) the members of a co-reinsurance group do not agree on the com-
mercial premiums which they charge in direct insurance; and

(g) no member of the group, or undertaking which exercises a deter-
mining influence on the commercial policy of the group, is also a
member of, or exercises a determining influence on the commercial
policy of, a different group active on the same relevant market.

Chapter V: Security devices

Article 9: Conditions for exemption

The exemption provided for in Article 1(f) shall apply on condition
that:

(a) the technical specifications and compliance assessment pro-
cedures are precise, technically justified and in proportion to the
performance to be attained by the security device concerned;

(b) the rules for the evaluation of installation undertakings and 
maintenance undertakings are objective, relate to their technical
competence and are applied in a non-discriminatory manner;
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(c) such specifications and rules are established and distributed with
an accompanying statement that insurance undertakings are free to
accept for insurance, on whatever terms and conditions they wish,
other security devices or installation and maintenance undertakings
which do not comply with these technical specifications or rules;

(d) such specifications and rules are provided simply upon request to
any interested person;

(e) any lists of security devices and installation and maintenance
undertakings compliant with specifications include a classification
based on the level of performance obtained;

(f) a request for an assessment may be submitted at any time by any
applicant;

(g) the evaluation of conformity does not impose on the applicant
any expenses that are disproportionate to the costs of the approval
procedure;

(h) the devices and installation undertakings and maintenance under-
takings that meet the assessment criteria are certified to this effect in
a non-discriminatory manner within a period of six months of the
date of application, except where technical considerations justify a
reasonable additional period; [...]
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V. European Commission Sector Inquiries – Financial Services1

Business insurance

Issues under investigation 

The inquiry into business insurance examines the provision of insur-
ance products and services to businesses. The Commission’s man-
date covers the whole scope of products. Insurance intermediation is
also part of the inquiry.

Subjects of interest are, for instance: 

– The use made of the block exemption regulation: 

· Sharing of risk-relevant data 
· Agreement on standard policy clauses 
· Scope of co-insurance agreements 
· Agreements concerning security devices 

– Conditions for entry (e.g. access to risk data, access to statistics,
access to distribution channels, existing regulation, market
structure)

– Existence of possible vertical agreements between insurance
and/or reinsurance intermediaries, insurers, reinsurers […]

1 From the information published by the European Commission at http://ec.europa.eu/
comm/competition/antitrust/others/sector_inquiries/financial_services/what3.html.
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