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Heads of damages Germany France England

Financial losses Materielle Schäden Préjudices économiques Special damages and future losses

Medical expenses Heilbehandlungskosten Frais médicaux, pharmaceutiques 
et hospitaliers (FMPH)

Medical treatment

Loss of earnings (before final
medical condition established)

Erwerbsschaden (vor Erreichen des
medizinischen Endzustands) 

Incapacité temporaire totale ou
partielle (ITT ou ITP)

Loss of earnings (before final
medical condition established)

Loss of earnings (after final 
medical condition established)

Erwerbsschaden (nach Erreichen
des medizinischen Endzustands) 

Préjudice professionnel ou 
économique

Loss of earnings (once final 
medical condition established)

Hardship in daily life before 
final medical condition 
established

(Claim position not known) Troubles dans les conditions 
d’existence

(Claim position not known)

Permanent physical or mental
disability (personal injury)

(Claim position not known) Incapacité permanente partielle
(IPP) ou déficit fonctionnel
permanent (DFP)

(Claim position not known)

Loss of housekeeping services Haushaltsführungsschaden (Claim position not known) Decorating and gardening

Generic term for future medical
costs, cost of care, aids, adapted
car, home conversion

Vermehrte Bedürfnisse (No generic term) (No generic term)

Future medical and paramedical
costs

Wiederkehrende Aufwendungen 
für Arzneimittel und kranken-
gymnastische Übungen

Frais futurs Medical therapies

Aids and equipment   Anschaffung und Erneuerung 
von Hilfsmitteln

Appareillage Aids and equipment

Adapted car Mehraufwendungen für
Kraftfahrzeuge

Véhicule Transport

Home conversion or purchase Umbaukosten Logement Accommodation

Cost of care Pflegekosten Soins Care

Care at home Häusliche Pflege Tierce Personne (T. P.) à domicile Care at home

Residential care  Unterbringung im Pflegeheim Placement viager dans un institut
spécialisé

Residential care

Care coordination  (Claim position not known) (Claim position not known) Case management

Personal injury Immaterielle Schäden, 
Schmerzensgeld i. w. S.

Préjudices personnels Pain and suffering and loss of
amenity (PSLA) or general
damages (in a narrower sense)

Pain and suffering Schmerzensgeld i. e. S. Pretium doloris ou souffrances 
endurées

Pain and suffering

Aesthetic harm (Not separately compensated) Préjudice esthétique (Not separately compensated)

Loss of amenity (Not separately compensated) Préjudice d’agrément Loss of amenity

Damage to sexual function (Not separately compensated) Préjudice sexuel (Not separately compensated)

Claims of relatives in the event 
of death

Schäden der Angehörigen im 
Todesfall

Préjudices des proches en cas 
de décès

Losses of relatives in the event 
of death

Dependency Unterhaltsschaden Préjudice écomomique des proches Dependency

Loss of services Entgangene Dienste (Claim position not known) Loss of services

Bereavement damages Schockschaden (pathogenic valve
required) 

Préjudice moral des proches Bereavement damages

Funeral expenses Beerdigungskosten Frais funéraires Funeral expenses

Legal expenses Außergerichtliche Kosten Frais et honoraires d’avocats 
(only those of the insured)

Legal costs

Interest Zinsen Intérêts Interest
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The high level of damages paid out for personal injuries
under the US third-party liability system, with serious
consequences for the insurance sector and for industry in
general, have been common knowledge for many years
now. Spectacular court decisions granting individuals
multi-million awards send shock waves through the insur-
ance industry and astound the general public.

Although rising personal injury costs had long been
regarded as a characteristic confined solely to the Anglo-
Saxon, or at least the US, legal system, the 1990s saw the
development of a comparable trend in a number of Euro-
pean countries, primarily in motor liability insurance. The
insurance industry was slow to recognise the unprece-
dented rise in costs extending across several European
markets. What were the reasons for this?

Unlike the situation in the USA, in Europe it was motor
third-party liability cover in particular that had become
more expensive. It was initially difficult to appreciate that a
trend of this nature, overshadowing previous assumptions
about personal injury loss inflation, could gain a hold in a
class of business where cover was compulsory and highly
regulated. Moreover, the trend was not triggered by a few
spectacular court awards, but by a gradual accumulation 
of insidious factors. The higher compensation claims were
paid less often as lump sums, and increasingly as an-
nuities. Thus, insurers were not faced with immediate
payment obligations and were able to create reserves 
for future annuity payments in various ways, and over a
period of time. However, this involved a long-term, and to
some extent full, assumption of the risk of change.

To begin with, the trend was most evident in France, where
the annual rates of increase are even now higher than
those of other European markets. The problem became
apparent from 2001, when present values for annuity pay-
ments, in addition to the higher cost rates due to falling
interest rates, soared not only for new losses but also for
existing ones. The bolstering of reserves for large losses at
the expense of excess-of-loss reinsurance, together with
the higher frequency of severe personal injury losses, make
it clear that we are faced with hitherto unknown challenges
in terms of loss analysis and underwriting.

Foreword
Analysing and underwriting motor liability
business is a major challenge for insurers
due to runaway personal injury costs.
Comprehensive databases can help.

Author: Margarita von Tautphoeus



We have to analyse personal injury losses in detail in order
to register their specific dynamics and identify the cost
drivers. At the beginning of 2004, we began analysing
motor third-party liability personal injury cases in France
whose costs exceeded €3m. We measure annual inflation
by examining the different reserve updates per individual
loss for various heads of damages. We assume that our
database, which contains details of around 800 individual
losses, mirrors the characteristics of the French market as
a whole.

The French study prompted an equally systematic, in-
depth analysis of the breakdown of serious personal injury
losses in England and Germany. These databases are also
representative of the respective markets. Munich Re is able
to assess the historical and anticipated trend far more
accurately thanks to the level of detail of the data and the
fact that analyses can be based on a number of different
criteria (e.g. injury type or age).

In order to fully understand this trend, in addition to quan-
titative considerations, the underlying changes in the legal
situation and jurisprudence have to be analysed.

There are still substantial differences in severe personal
injury compensation between the various European legal
systems. However, common trends are also evident, and in
particular faster claims inflation. Depending on the legal
and social insurance system, certain heads of damages
correspond with a particular need that is not adequately
covered elsewhere can therefore constitute a major cost
driver. The role of a cost driver also depends on the extent
to which public or private insurers are able to influence or
control the individual compensation payments.

This study highlights both the quantitative trend in per-
sonal injury inflation in Europe and the legal background. 
It begins with a review of the general trends in European
liability and compensation law. The main section is
devoted to a detailed legal and statistical analysis of the
three representative markets: Germany, England and
France.

From the reinsurance and in particular excess-of-loss
perspective, we are faced with an increasingly paradoxical
situation:

– On the one hand, the need for ever more precise budget-
ary and risk controls to satisfy the requirements of the
supervisory authorities and capital markets.

– On the other hand, it is becoming more problematic to
calculate how a loss budget will evolve at a given point in
time when it is affected by a large number of technical
and financial factors, and with a settlement period of 
20 years or more.

– Insurers must also consider whether coverage for a
period on which the capital markets are hardly able to
base calculations can provide them with long-term risk
relief eligible for recognition in their accounts.

The objective of this study is to find new answers to the
question: to what extent do market-wide developments
require new underwriting and claims management
approaches?

3

Munich Re, Severe personal injury claims in Europe Foreword



4

Present situation and current developments

In recent years, European liability law has changed quite
considerably in many respects. Although there are still no
signs of a unification of liability law in Europe, or even in
the European Union, there are discernible signs of concur-
rent developments in the various liability law reforms and
codes of the individual states. For the insurance industry,
the most far-reaching trend is likely to be the continuing
growth in compensation for personal injuries.

There are a number of reasons for this development: many
European countries whose legal systems were based on
Roman law had a certain amount of ground to make up.
This particularly concerned damages for pain and suffer-
ing, for which no provision was made under Roman law
and which accordingly received scant recognition in many
European legal systems. This legal protection omission
was only rectified to any significant extent at the beginning
of the 21st century in many European countries, including
Germany and Italy. The corresponding reforms not only
dealt with the amounts of pain and suffering awards but
above all extended their scope of application to claims
based on strict liability that are highly relevant in road 

traffic accidents. Furthermore, the legislative changes
meant that additional categories of claimant were entitled
to compensation for pain and suffering.

These long overdue reforms in the compensation of non-
pecuniary losses were linked to another recent trend in
European liability law: the increasing superimposition of
higher-ranking law, national constitutional and suprana-
tional (EU) law, on civil law. The traditional view that civil
and public law are two entirely separate domains that exist
side by side, but whose paths never cross, is obsolete.
There is a growing conviction that the objectives the state
sets in public law also have to be transformed into civil
law, and backed by liability standards. Hence the ongoing
expansion of liability law.

This trend has been reinforced by the fact that the welfare
state, long an omnipresent force in Europe, is gradually
retreating from everyday life. In these days when, even 
in wealthier countries, the state coffers are somewhat
depleted, the goal of an all-embracing welfare state safety
net has had its day.

The expansion of
compensation in liability law
There are still considerable differences
between European legal systems on the
compensation issue, despite increasing
convergence. Personal injury inflation, how-
ever, is a factor they all have in common.

Author: Prof. Dr. Ina Ebert
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Priorities have to be set in order to trim state budgets. Con-
sequently, the state concentrates on protecting victims in
those extreme instances where the individual liability law
has reached its limits, as is the case with large-scale terror-
ist attacks and natural disasters. By contrast, state inter-
vention is largely unnecessary in everyday claims such as
road traffic accidents, where it is sufficient to apply the
general principles of liability law. The implication of revert-
ing to this perception in terms of liability for personal
injuries in road accidents is the more consistent pursuit of
recovery by social insurance carriers.

In many European countries, changes have also taken
place in the compensation of future losses, particularly
concerning loss of income. Mounting pressure to settle
claims early on instead of making annuity payments over a
period of many years, together with court decisions on
interest rates, have inflated costs.

Cost of care, usually the most expensive personal injury
head, has also been affected by a variety of changes in
legislation or court rulings. These mainly concern higher
compensation of the cost of care provided by relatives, the
sanctioning of rises in hourly care rates and salaries for
carers, and the right of injured parties to choose between
nursing home care and the, in some cases, rather more
costly private care alternative.

Personal injury compensation costs have also been driven
by a number of different changes in the law. In Belgium, 
for instance, the contributory negligence of anyone other
than the driver is seldom taken into account. In Germany,
there has been a relaxation of the burden of proof on the
claimant in the case of injuries that are difficult to assess
objectively, such as whiplash. Attempts to counteract this
trend, for example in Ireland, where a Personal Injuries
Assessment Board (PIAB) was set up in 2003 mainly in the
hope of cutting the substantial legal costs commonly as-
sociated with the assertion of personal injury claims, 
have unfortunately not yet had the hoped-for success.

Finally, the general development of liability law, even if it
does not directly concern personal injury in road traffic
accidents, has further driven up the costs. Higher stand-
ards of care for doctors and nurses result in ever more
costly safety measures designed to ward off liability
claims. Lawyers faced with stricter and more frequent
vetting to ensure they have pursued the interests of 
injured clients with all due diligence, are covering them-
selves more and more by consulting costly experts and
specialists.

Examples of inflationary changes in European 
legal systems

Changes in liability law

Injuries that are hard to assess objectively
In recent decades, injuries that are difficult to assess ob-
jectively have assumed greater prominence, often being
associated with permanent incapacity and high costs for
insurers. In the case of motor accidents, these claims
mainly concern whiplash and PTSD (post-traumatic stress
disorder). The frequent incorrect references to (alleged)
conditions of this nature are facilitated by current trends:
the courts are increasingly prepared to recognise com-
plaints that are hard to assess objectively, despite a lack of
conclusive evidence such as the exceeding of a certain dif-
ference in vehicle speeds in the case of whiplash.1 Finally,
these factors and more aggressive canvassing of clients by
lawyers reveal some of the drawbacks of the internet, with
the wealth of information it provides. Using a search
engine, even the most inexperienced internet users can
swiftly track down any one of the numerous websites
explaining how to convincingly simulate whiplash.

Development of strict liability
For many decades, vehicle owners and drivers in a number
of European countries have assumed strict liability for
third-party losses caused by the use of a vehicle. More
recently, other countries have been added to their ranks,
such as France, where the so-called Loi Badinter of 5 July
1985 introduced strict liability in respect of vehicle
occupants.

In addition, a number of regulations concerning strict
liability on the roads have been tightened up. In Germany,
since the reform of liability law in 2002, drivers have no 
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longer been able to avoid liability by pleading an
“unavoidable event”. Now they have to prove an event 
of force majeure, which in practice is extremely rare.2

Moreover, since 2002 the owner of a vehicle has assumed
strict liability for injury not only to paying passengers but
to passengers in general. Furthermore, the owner can no
longer contractually exclude strict liability in respect of
paying passengers.3

Finally, even in countries where either there is as yet no
strict liability, as generally in the UK, or where at least in
the individual case liability is fault-based only, the differ-
ences between strict and fault-based liability are disap-
pearing more and more because of the increasingly oner-
ous duty of care on the driver or owner. 

Contributory negligence and vulnerable road users 
A number of European countries have reduced the options
for taking contributory negligence into account in damages
assessments in recent years, to give more vulnerable road
users better protection. Belgium has gone furthest in this
respect. Previously, contributory negligence was taken into
account if the injured party was over 14 years old and had
caused the accident through inexcusable fault (“faute inex-
cusable”). The law of 19 January 2001 now recognises the
right of anyone injured in an accident other than the ve-
hicle driver to be compensated by the motor third-party
liability insurer. The only exception is a deliberate act by 
an injured party both with regard to the accident and its
consequences, i.e. suicide or attempted suicide. The pro-
tection of vulnerable road users does not go quite as far 
in the Netherlands. However, even there contributory negli-
gence on the part of such users can only be taken into
account up to a 50% maximum.4

Germany’s reforms have been less sweeping, but quite
considerable with regard to certain groups of cases. The
2002 reform of Germany’s compensation laws raised the
minimum age at which the contributory negligence of a
child can be taken into account in road traffic accidents
from 7 to 10.5

Consequences of stricter professional liability
In recent years, the standard of care imposed on lawyers,
doctors and nurses has been steadily rising. This has also
affected the costs of serious personal injury in road traffic
accidents. To prevent recovery claims by accident victims,
lawyers tend to consult experts more often and at an ear-
lier stage, with dramatic consequences for legal costs.
Doctors and nurses also expend greater amounts on caring
for the injured to avoid being held liable for failing to com-
ply with duty of care standards, whose scope has been
considerably extended by the courts or by statute.

Changes in the law of compensation

Damages for pain and suffering
Until recently, pain and suffering claims in many European
countries were subject to much tighter restrictions than
claims for pecuniary losses incurred due to personal injury.
In Germany, damages for pain and suffering were only
awarded in the event of a tort, whilst in Italy, they were
almost awarded solely to victims of crime. The historical
reasons for this had long since ceased to be convincing,
the old argument that non-pecuniary losses could not be
compensated with money having lost all relevance. Fur-
thermore, national constitutions called for the global pro-
tection of all rights, including intangible personal rights. In
2002, the reform of compensation law in Germany accord-
ingly extended the right to claim damages for pain and
suffering to claims under strict liability and contract.6 Thus,
it was no longer necessary to establish fault in road traffic
accidents to be awarded compensation for pain and suffer-
ing. On the other hand, moves to allow damages for pain
and suffering – in the absence of serious fault – only if
there were injuries of a particular severity or duration7 (that
would have largely eliminated pain and suffering awards
for minor traffic accidents) were unsuccessful, due partly
to political but mainly to legal objections against further
discrimination in the event of non-pecuniary losses.8 In
2003, Italy’s highest constitutional court severed the link
between pain and suffering and the existence of a crime by
(re)interpreting Section 2059 CC in accordance with the
constitution.9

Therefore, despite the remaining national differences, the
broad right to compensation for non-pecuniary losses is
now a general European standard.
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A development that ran parallel to the broadening of the
scope of claims for pain and suffering was an increase in
the amounts of damages awarded.10 This development
primarily concerned countries in Southern Europe, where
awards were very low until recently but have gradually
been approaching the European average. However, there
were also dramatic increases in Germany. Here, previously
damages for pain and suffering awarded to the very
severely injured had tended to be merely symbolic, since it
was contended that the accident victims concerned were
unable to benefit from the damages anyway.11 However,
the refocusing on the compensatory function of pain and
suffering awards for the most severely injured12 based on
(objective) personality impairments in 1992 has given rise
to record damages in general, and especially in the case 
of road traffic accidents. The highest pain and suffering
compensation awarded to the victim of a road accident in
Germany to date is €500,000 together with a €500 monthly
annuity.13 Also, even in countries where damages for pain
and suffering are based on a fixed scale, the bar has been
raised in recent years.14

However, not only have the scope and level of damages for
pain and suffering grown but in addition broader cate-
gories of claimant are now entitled to receive them. Until
recently, few European countries granted awards to rela-
tives of an accident victim for their non-pecuniary losses
(loss of companion, etc.). At most, claimants would be
granted damages for nervous shock if they were able to
prove that their health had been impaired as a result of
having witnessed a serious accident involving a close 
relative or having been informed of his or her death. This
changed abruptly at the start of the millennium. Now that
even previously reticent legal systems, for example in the
Scandinavian countries15 and Austria16, recognise pain and
suffering claims by relatives, the main differences in
Europe concern the amount, the persons entitled to make
such claims, and whether entitlement is conferred solely
by bereavement or also in cases where a relative has been
severely injured.17 Only a handful of European countries,
notably Germany and the Netherlands, officially still com-
pletely reject the idea of making pain and suffering awards 

to relatives. However, even those countries have acknow-
ledged the possibility of nervous shock for some time.18

Also, even if there is no nervous shock, some courts are
increasingly awarding damages for pain and suffering to
the relatives of accident victims. These are based on the
legal construct of post-traumatic stress, which is very
difficult to determine objectively. In this way, the normal
(severe) grief of parents and siblings over the accidental
death of a child, for example, can be construed as a med-
ical condition, justifying substantial compensation for pain
and suffering.19

Changes to the calculation of lost earnings
When the future lost earnings of an accident victim are cal-
culated to determine the amount of a lump-sum payment,
the underlying discount rate is of paramount importance.
Costs soared in the UK after 1998, when a ruling by the
House of Lords reduced the discount rate from 4–5% to
3%20. In Germany too, moves are afoot to obtain a similar
reduction in the discount rate applied to lump-sum
settlements.21

Changes in the cost of care
There are four main factors behind the recent considerable
increase in the cost of care:
Firstly, a number of European countries have introduced a
minimum wage, which is regularly revised.22 Professional
carers are therefore paid more for their work because this
development has eased the pressure previously exerted 
by low-wage earners. Secondly, due to recent changes in
society’s values, caring for a severely injured relative is no
longer regarded as being a duty owed by family members
and meriting at best symbolic compensation, but as a
professional service which demands corresponding
remuneration.23
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Thirdly, legislation and court rulings have resulted in
stricter standards of care, so that the severely disabled
may require two carers simultaneously24 boosting the
number of hours of paid care. The cost of care has been
further fuelled by the introduction of statutory minimum
paid leave for all employees, including carers,25 through-
out Europe. Fourthly, many European countries do not
have the necessary legal conditions to organise care in the
most efficient manner possible. Thus, considerable addi-
tional expense may arise if victims or their relatives opt for
private care even though a nursing home would be a far
less expensive and perhaps more appropriate alternative.

Changes in civil proceedings

Compared with the USA, until a few years ago the national
codes of conduct that applied to European lawyers and the
general prohibition of contingency fees in Europe pre-
vented the aggressive advertising tactics seen among US
lawyers. This is now changing. In most European coun-
tries, the codes of conduct have been relaxed and there is
wider acceptance of contingency fees.26 In countries where
they are still banned, in many cases such restrictions can
be and are circumvented in the form of other no win, no fee
solutions for financing legal costs.27 Also, widespread use
of the internet makes it easy for European lawyers to
attract accident victims and encourage them to seek higher
damages than they would otherwise have envisaged. A
typical example of this can be seen from the profusion of
internet services targeting UK accident victims.

Changes in minimum cover

Finally, costs are also rising due to increases in the min-
imum sums insured for third-party motor liability cover.
Most EU states have passed national legislation raising
minimum sums insured in recent years, and the Fifth Euro-
pean Motor Insurance Directive of 11 May 2005 provides
for mandatory increases throughout the EU (to €1m per
claim for property damage and €1m per claimant or €5m
per claim for personal injury). The deadline for implemen-
tation by all Member States was May 2007. The change 
will particularly affect new Member States whose legal
systems have hitherto prescribed considerably lower
minimum sums insured (for example, Lithuania €100,000/
500,000; Latvia €100,000/360,000; Slovak Republic
€133,000/€407,000). 



9

Liability and insurance position

In motor accidents, the liability of vehicle drivers is primar-
ily based on tort. Section 823 para. 1 of the German Civil
Code (BGB) states that anyone who wrongfully violates the
life, body, health, property or right of another deliberately
or in negligence owes compensation for the resulting loss.
This normal, fault-based liability on the part of the tort-
feasor is reinforced by the German Road Traffic Act28 with
its regulations regarding the strict liability of the vehicle
driver and keeper. It states that death, injury or property
damage resulting from the use of a vehicle is sufficient to
create a duty to compensate. Following the 2002 reform of
compensation law, damages for pain and suffering also
became a head of damages subject to strict liability.

Motor third-party liability insurance is also correlated with
this concept of liability on the part of the keeper and driver
arising out of the use of the vehicle. It covers the policy-
holder’s liability, namely the duty to provide compensation
in accordance with the principles of civil law.

The German Compulsory Insurance Act was promulgated
to address the potential dangers of mass transport on
public roads. It provides that keepers of motor vehicles or
trailers regularly based in Germany must have liability in-
surance covering themselves, the owner, and the driver
against third-party injury, property damage or other pecu-
niary loss caused by use of the vehicle. The scope of this
motor third-party liability cover is defined in Section 10 of
Germany’s general conditions of motor insurance (AKB)
and Section 10a in the case of trailers.29 This stipulates 
that the motor third-party liability insurer must indemnify
the policyholder and other insured persons in respect of
claims for compensation asserted by third parties resulting
from the use of the vehicle named in the policy.

The maximum amounts payable by the insurer for each
loss occurrence are the agreed limits of indemnity.30

German liability and 
compensation law
The 2002 reform of compensation law in
Germany has considerably broadened the
scope of claims for pain and suffering. Good
news for the individuals concerned, but hard
for the insurance industry’s calculations.

Author: Christian Hoffmann
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Heads of damages 

German compensation law distinguishes between the
following personal injury heads of damages:

– Loss of earnings
– Loss of housekeeping services
– Medical expenses
– Increased needs
– Pain and suffering
– Loss of support
– Loss of services
– Funeral expenses

Loss of earnings

If, as a result of the harmful event, victims are so seriously
injured that they are no longer able to pursue their normal
employment, they are to be compensated for loss of earn-
ings. For the purpose of liability law, loss of earnings is
incapacity induced by the injuries.31 Compensation is also
paid in respect of earnings prospects, impairment of
professional development, delayed commencement of
employment and reduction in promotion opportunities.32

Injured parties likewise have a duty to use any residual
employment capacity to avert or mitigate loss of earnings33

and are entitled to fulfil that duty by undergoing retraining
or vocational rehabilitation.34

To calculate loss of earnings, the German Federal High
Court of Justice (BGH) differentiates between the following
groups:

– Employees/civil servants
– The self-employed 
– The unemployed
– Children
– Apprentices 
– Schoolchildren and students

Employees and civil servants make up the largest group. In
the event of total incapacity, they are entitled to reimburse-
ment of salary or wages, including holiday pay and
bonuses. If the income derived from their residual work
capacity is lower than their earnings prior to the harmful
event, the loss of earnings is the difference between the
former income and actual current earnings. Claimants no
longer able to exercise their previous profession as the
result of an accident have a duty to undergo appropriate
retraining.35 They are not, however, entitled to recover in
full the cost of training for a more highly qualified position.
The BGH has ruled that a tortfeasor is only liable to reim-
burse the cost of training for equivalent employment under
this head.36

In former BGH decisions, the amount of compensation 
was calculated by applying the gross earnings theory. 
Tax savings were taken into account in the “Vorteilsaus-
gleich” procedure, the mitigation of damages by benefits
received.37 The BGH later applied a modified net earnings
theory, based on the injured party’s net income after
deduction of taxes and social security contributions.38 The
object of both methods is to determine the actual loss and,
if applied correctly, the outcome is the same. Where the
two theories are concerned, the onus of asserting and
proving exemption from taxes and social security contribu-
tions lies with the injured party.39

For reasons of expediency, the current practice relating 
to employees is based on the modified net earnings
method.40 Thus, the loss to be compensated comprises 
the injured party’s notional net income, the other disadvan-
tages resulting from the accident, and the taxes due on this
compensation payment.

By contrast, the gross earnings theory applies to civil ser-
vants, so that benefits accruing to the injured party
through not having to pay tax and social security contribu-
tions as a result of the accident also have to be taken into
account.
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One of three methods can be used to calculate loss of earn-
ings for the self-employed:

– They can claim the profit on business actually lost, but
proof is subject to stringent conditions.

– If the injured party employs a paid replacement, that per-
son’s gross earnings are refunded. Even if the replace-
ment is not remunerated, compensation is nonetheless
payable. The amount due is equivalent to the notional net
earnings of a paid replacement.41

– The variation most often used in practice is based on the
profits earned by the injured party prior to the accident.
These are calculated using the balance sheets and profit
and loss accounts of the previous three years. The future
evolution is estimated on the basis of sales and gross
profit. If the company has not been making a profit, loss
of earnings is assessed according to the income that
would be earned by a comparable employee.42

Loss of earnings can also arise in the case of the unem-
ployed, since it applies not only to loss of income from
employment but to any financial loss caused by a reduc-
tion in the claimant’s ability to work. Unemployment bene-
fits and benefits paid under an unemployment assistance
scheme are substitutes for earned income. An unemployed
person who is ready and willing to work sustains the loss
of social security benefits,43 because entitlement to unem-
ployment benefit ceases during periods in which sickness
benefit is paid. The health insurance fund which pays sick-
ness benefit can claim reimbursement from the tortfeasor.

If children, schoolchildren, apprentices or students suffer
temporary impairment due to a harmful event, the tortfea-
sor has to compensate pecuniary disadvantages suffered,
such as delays in a vocational training programme or post-
ponement of the commencement of employment.44 The
loss is calculated by comparing the intended course of
events prior to the accident with their actual course subse-
quent to it, and includes any reductions in earnings, and
additional difficulties. If claimants are no longer able to ful-
fil their original career aspirations, they are entitled to be
compensated for the income they would have received
upon termination of their training or studies. Compensa-
tion is assessed on estimated average performance based
on the claimant’s intellectual qualities, abilities, and prior
education, and on the occupations of the parents.

Loss of housekeeping services

Housekeeping performed within the family as an economic
unit is deemed to be financially relevant use of employ-
ment capacity. Loss of housekeeping services constitutes
loss of earnings and creates a right to compensation.45

According to recent court decisions, claims can now be
asserted not only by spouses who perform housekeeping
duties but also by claimants who live alone in respect of
their own housekeeping.46 Compensation for loss of
housekeeping services is normally paid in the form of an
annuity, but the parties can also agree to a lump-sum set-
tlement. The loss is calculated by ascertaining the cost of
employing a substitute to perform housekeeping services
in the household concerned,47 the amount of compensa-
tion being based on actual gross earnings.48

If the injured party and family elect not to engage an
employee and the work is performed instead by family
members, the additional expenditure to be compensated is
equivalent to the net wages that would have been earned
by an employee.49 The guideline normally used is the
German Federal Collective Wage Agreement for Contrac-
tual Employees (BAT), based on a 40-hour week.50 How-
ever, the earnings of unskilled employees have soared, and
currently far exceed the net hourly BAT, so that the courts
now tend to apply a higher hourly rate. At the same time,
injured parties are expected to mitigate their housekeeping
losses by reorganising the work and making use of domes-
tic appliances.51
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Medical expenses

Injured parties can claim reimbursement of reasonable
medical expenses that actually arise in respect of nursing
care needed on medical grounds to cure, improve and alle-
viate their condition.

In addition, expenses that can reasonably be considered
necessary and appropriate in the circumstances to restore
the injured party to health may also be refunded.52 Medical
expenses incurred in this respect include medical care, the
provision of medication, the administration of therapies
and the reimbursement of necessary transport costs. The
particular circumstances of injured parties are relevant in
determining the scope of treatment. Third parties are en-
titled and have a duty to claim in respect of treatment
which a person in the same position and financial situation
would have chosen in the circumstances, or would have
decided to undergo in the absence of any liability to com-
pensate.53 Unreasonable measures not backed by previous
experience are excluded. If an injured party with statutory
health cover opts for private treatment, reimbursement of
the additional expenditure is subject to strict conditions.
Injured parties can claim reimbursement provided they
would have undergone the same treatment at their own
expense irrespective of any obligation to provide compen-
sation. Evidence in support of claims for private treatment
include the fact that the claimant has contracted private
supplementary health cover and/or has been treated
privately in the past.

The claim includes all the costs for treatment of the injuries
administered by experienced doctors in the vicinity of the
claimant’s place of residence. Additional expenses for
treatment provided elsewhere are deemed necessary only
if strict conditions have been met.54 Thus, there have been
cases where the BGH has allowed the refund of additional
costs for treatment administered by doctors at a different
location or in another country if an especially complicated
injury has been treated for some time without success, or if
the injured party has been advised to consult a particular
specialist.

Claims for the refund of reasonable cosmetic surgery costs
relating to the removal of scar tissue are also admissible.

Medical expenses claimable by the injured party are lim-
ited to the additional cost of nursing care, savings on the
cost of meals at home being deducted.55 If the medical
expenses are borne by a social insurance carrier or private
health insurance fund, the right to claim reimbursement of
such expenses passes to the provider under Section 116 of
the German Social Code (SGB) X and Section 67 para. 1 of
the German insurance contract law (VVG). Social insurance
carriers are only entitled to claim compensation in respect
of these additional costs of hospital care arising from the
injuries and recovery is limited to that amount.

Where claimants are hospitalised, the medical expenses
that may be refunded include transport costs incurred by
close relatives. The costs are only eligible for reimburse-
ment provided the visits are within reasonable bounds and
necessary on medical grounds for the patient’s recovery.
Visitors can recover loss of earnings if they have taken rea-
sonable steps to mitigate such losses by making alterna-
tive arrangements. Claims relating to housekeeping duties
are not admissible, since the BGH assumes that such
duties can be rescheduled. No further career-related dis-
advantages are reimbursed.
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Increased needs

The factor that distinguishes increased needs from other
heads of damages is that they constitute additional
expenses which will be required on a permanent and regu-
lar basis. Their object is not restitution in kind.56

This form of compensation was initially intended to offset
increased living expenses and the cost of adapting a
dwelling to the needs of a disabled person. They include
the costs of care at home and in specialised centres. Part of
this need is met by long term care insurance, the fifth pillar
of social insurance introduced on 1 January 1995 under
SGB XI, which covers everyone who has statutory health
insurance. The carriers are long term care insurance funds,
whose functions are assumed by the health insurance
funds. Members of private health insurance schemes have
private long term care cover. Injured parties still have to
lodge claims in respect of increased needs not covered by
their long term care insurance. Additional living expenses
are based not on an abstract impairment rate but on the
additional expenses actually necessary as a result of the
injuries.57 They must be needed on a permanent and regu-
lar basis.

Increased needs encompass all recurring expenses arising
out of the accident that are intended to offset disadvan-
tages suffered by injured parties due to the permanent
impairment of their physical well-being.58 They differ from
general living costs insofar as they comprise only addi-
tional expenses arising out of the accident and, accord-
ingly, not incurred by persons in sound health.59

The expenses that may be indemnified can be divided into
two categories: recurring and one-off. Recurring costs
cover medication, increased nutrition expenses, and the
cost of thermal cures and physiotherapy which do not con-
stitute restitution in kind.

One-off settlements are paid if the injured party’s increased
future needs can be satisfactorily met by the purchase of
an aid or item of equipment.60 These include walking
frames, orthopaedic remedial and additional vehicle costs
incurred due to the injuries, vehicles being considered part
of the injured party’s mobility requirements.

Injured parties whose existing dwellings are adapted to
their needs can claim reasonable conversion costs.61 The
claim has to itemise the costs relating to construction
measures undertaken in respect of permanent disability
resulting from the accident.62 The BGH imposes an upper
limit by comparing the needs of a reasonable injured party
in the specific situation with those that actually arise, bear-
ing in mind the social living standard and chosen lifestyle
of the injured party.63 A recent BGH decision has acknow-
ledged the claimant’s entitlement to reimbursement of the
cost of adapting a second home to the needs of a disabled
person even if the home in question happens to be a
castle. According to the BGH, the injured party has a 
right to continue using a second home used prior to the
accident.64 The right to convert an existing home thus also
covers above-average accommodation and second 
homes.

The special construction measures include adapting the
home to the needs of a disabled person, installing a lift and
special sanitary fittings, and modifications to the entries
and garden. The cost of installing a swimming pool for per-
sonal use is refundable if it helps to obviate the need for
medical treatment and is beneficial to the injured party’s
health. There is, however, no general entitlement to exten-
sions or new buildings because the claimant would then
acquire property at the tortfeasor’s expense. This goes
considerably beyond what can reasonably be expected of
tortfeasors and their liability insurers. An amount equiva-
lent to the appreciation in the value of the injured party’s
assets is deducted from the construction costs so that com-
pensation does not exceed the loss sustained as a result of
the accident.

The BGH decision prescribes three methods of calculation:

– The cost of acquiring and paying interest on the capital
required for construction

– The construction costs based on the cost of obtaining the
capital, including interest and amortisation, less the
notional rent for an equivalent, normal dwelling 

– The notional additional cost of renting a property
equipped with the special fixtures and fittings required65
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Third parties whose prior situation would not permit an
extension, a conversion or the construction of a new build-
ing – bearing in mind the duty to mitigate losses – have to
rent a dwelling suitable for use by a disabled person.

Claims for care are confined to the costs actually incurred
in respect of care at home or in specialised centres.66 If as 
a result of the harmful event the injured party has to be
cared for in a nursing home, the corresponding costs are
refundable under the head of increased needs. Savings on
accommodation expenses are deducted by means of the
“Vorteilsausgleich” procedure.67

If the injured party is cared for at home by trained profes-
sionals, the tortfeasor reimburses the actual costs
incurred. Injured parties who themselves employ a carer
are entitled to reimbursement of the employee’s and
employer’s share of social security contributions that are
then payable. If the injured party is cared for at home by
untrained relatives, this additional service is also reim-
bursed. The remuneration of the relative providing the
care is based on the net earnings of a comparable paid
employee.68 According to recent BGH decisions, social
insurance cover applies both to family carers working on 
a non-commercial basis and to the employment of profes-
sional carers.

Compensation for the increased needs of an accident vic-
tim compared with those of a person in sound health is
normally paid in the form of an annuity: according to the
most recent decision by a higher court, it is not subject to
income tax.69 Increased needs can be settled in the form of
a lump sum if future requirements can be satisfactorily met
by the one-off purchase of a suitable remedial aids or
equipment, if there are compelling reasons for making
such a payment, or if the parties so agree.70

Pain and suffering

Until the landmark decision by the BGH on 6 July 1955,
doctrine and jurisprudence had held that the sole object of
claims for pain and suffering pursuant to Section 847 BGB
(now Section 253 para II) was to offset non-pecuniary
losses. The decision of the Great Senate of the BGH
redefined the role of Section 847 BGB. A claim for pain and
suffering is not a normal claim for compensation. It is a
special type of claim with a dual function:

– Damages for pain and suffering constitute appropriate
compensation of the claimant’s non-pecuniary losses.

– At the same time, tortfeasors owe redress to claimants
for impairments they have suffered.71

The redress function acquires its special significance in
connection with non-pecuniary losses. These are items
whose value cannot be measured in monetary terms.
Damages for pain and suffering are assessed by taking 
into account all the circumstances of the individual case.

Accordingly, for the purpose of the redress function of
damages for pain and suffering, the fault of the indemnify-
ing party, the cause of the accident and the financial cir-
cumstances of the parties are considered from the overall
perspective. Damages for pain and suffering take into
account factors such as whether there has been a deliber-
ate act or negligence, the consumption of alcohol by the
tortfeasor, personal relations between the parties, contrib-
utory negligence on the part of the claimant, and the finan-
cial circumstances. The latter are taken into account to
ensure that, whilst emphasising the idea of redress and
compensation of the loss, damages awarded for pain and
suffering do not place parties in extreme and permanent
need. If the obligation to pay compensation is covered by
some form of indemnity or liability insurance, this is taken
into account when assessing the economic situation of the
indemnifying party. The compensatory function is based
on the level and degree to which the injured party’s life has
been impaired (extent, severity and duration of pain, suf-
fering and disfigurement). Damages for pain and suffering
are awarded according to the injuries sustained and their
effects on the claimant’s future life.
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In the event of severe impairment of the injured party’s
intellectual personality (the so-called psyche), past BGH
decisions assumed that this merited a relatively low pain
and suffering award, by way of symbolic compensation.72

The BGH moved away from this position in a landmark
decision on 13 October 1992. Impairments leading to
extensive loss of perception and sensitivity are assessed
under a different head from severe injuries. Partial or total
destruction of the personality constitutes a non-pecuniary
loss which gives rise to a claim for financial compensation
based on an independent assessment, and requires more
than merely symbolic reparation.73 Loss of personality, the
loss of personal quality following severe brain damage,
itself constitutes non-pecuniary loss for which compensa-
tion is due, regardless of whether the sufferer is aware of
the impairment. The extent of impairment and degree of
receptivity and sensitivity retained by the injured party are
graded according to the specific characteristics of the par-
ticular case.

Further to that decision, the DM 1m barrier for pain and
suffering relating to severe personal injuries was exceeded
for the first time in a decision by the Munich Regional
Court I (LG München I) in March 2001. The highest
recorded damages for pain and suffering were awarded in
November 2003 by the Schleswig Higher Regional Court
(OLG Schleswig). The three-year-old claimant, who had
suffered paraplegia with respiratory paralysis, was granted
a lump sum of €500,000. In addition, the tortfeasor was
ordered to pay the injured party an annuity of €500 per
month. The amount of compensation increases according
to the duration of the impairment to the claimant’s life and
whether he has been conscious or even aware of his condi-
tion prior to death. Compensation is due from the tortfea-
sor should the injured party suffer psychological disorders
as a result of the accident, even if they are not of cerebro-
organic origin.74

Claims for compensation by third parties not involved in an
accident are admissible subject to strict conditions. Rela-
tives can claim in respect of shock only in the event of a
special personal relationship. Furthermore, such shock has
to exceed normal levels of pain, grief and distress, and
constitute a complaint that can be defined pathologically.75

There is no rough guide for calculating pain and suffering.
The trial judge has to investigate the circumstances of the
case and reach a carefully reasoned decision. Pain and suf-
fering tables are used as a benchmark. For this purpose, in
addition to the nature and degree of impairment, the
claimant’s age, health and employment situation are taken
into account.

Compensation for pain and suffering reflects contributory
negligence on the part of the injured party, awards being
reduced under the redress function. In the event of contrib-
utory negligence, the BGH assumes that tortfeasors owe
an amount appropriate to their degree of involvement
rather than a proportion of an appropriate pain and suffer-
ing award.76

According to settled BGH case law77, the injured party’s
claim can normally be met by a lump-sum payment. How-
ever, a landmark decision by the Grand Senate provided
that compensation for pain and suffering can be paid in the
form of an annuity if

– the tortfeasor’s financial circumstances preclude a one-
off settlement; 

– the claimant is a young person;
– the impairment to the claimant’s life is permanent, sub-

ject to constant change and persistently painful.78

However, essentially the judge alone can decide what form
of compensation constitutes the most appropriate remedy
for pain and suffering.79

Damages for pain and suffering compensate all sequelae
that had occurred and were recognisable to an expert or
whose onset was foreseeable at the time of the last hear-
ing.80 Earlier BGH decisions have ruled that subsequent
claims or reassessments in respect of damages for pain
and suffering arising out of a specific injury are admissible
only in the event of exceptional, unforeseeable deteriora-
tion and complications.81
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Deterioration has not been considered foreseeable if

– contrary to expectations, minor injuries have serious
consequences;

– apparently acute conditions prove chronic;
– new consequences of the tort cause the injured party

further disadvantages, brought about only as a result of
subsequent events.82

Foreseeability has been further defined by the BGH as fol-
lows: a claim for additional compensation in respect of
pain and suffering is admissible only if there is a marked
and unreasonable discrepancy between the prejudice suf-
fered and the settlement figure, due to subsequent, unfore-
seen consequences. If, in the circumstances, the tortfeasor
were to stand by the previous settlement, that would con-
stitute a breach of good faith.83

In a judgement issued on 14 February 2006,84 the BGH re-
iterated that any sequelae not manifested during the as-
sessment period, and whose onset was objectively not
foreseeable, would constitute grounds for an additional
pain and suffering claim. This related to sequelae that could
not reasonably have been expected and had accordingly
not been taken into account in the pain and suffering
award. The extent of their foreseeability would be based
on objective criteria, that is to say on the knowledge and
experience of an expert.

Loss of support in accordance with Section 844 BGB

In the event of the death of a person with a legal obligation
to provide support, dependants to whom such support is
owed are entitled to compensation in respect of the
removal of that right. However, this rule does not apply to
support conferred by contract.85 The following are entitled
to support: spouses, partners of the same sex in registered
civil partnerships, and direct relatives. The following are
not included: partners in a heterosexual, non-marital rela-
tionship and step-children with respect to the spouse of
their natural parent.

The principle underlying Section 844 para 2 is to restore
claimants to the situation they were in prior to the event
that gave rise to compensation. The right to compensation
presupposes a prejudice – in this case, loss of the right to
support. However, if the claim against the party obliged to
provide the support cannot be enforced, despite the exer-
cise of coercive measures, there is deemed to have been
no loss of support.86

The amount of support is based on what is owed by law
rather than what was actually provided.87 By law, mutual
support between spouses and the support of children by
parents thus comprise everything required to cover house-
hold expenses and meet personal needs. Compensation is
not due for support extending beyond that owed by law.88

The claim for compensation covers the expected life span
of the party owing the support. If the deceased was an
employee and sole earner, damages are based on gross
earnings less tax, social security contributions, and other
fixed costs.89 In the case of the self-employed and trades-
people, income is based on actual drawings from the busi-
ness for personal use.

To enable survivors to maintain their usual lifestyle, fixed
housekeeping costs are awarded in the first instance.90

After deduction of the fixed costs, the remainder is appor-
tioned between the survivors according to the needs of the
different family members and, in the case of orphans, their
means. In practice, support rates are used which are flat-
rate percentages.91 The needs of dependant orphans vary
with age and the support rates are therefore graded.92 The
support allocated to surviving spouses is between 27% and
47.5% of the deceased’s net earnings, depending on the
number of surviving children, and between 12% and 20%
for orphans. If survivors have their own net income, this
can be taken into account by means of a “Vorteilsaus-
gleich” procedure. On the other hand, purely abstract
income that could hypothetically be earned is assessed in
accordance with the duty to mitigate losses.93 It is taken
into account only if, under compensation law, the surviving
spouse is obliged to work. This is the case if that spouse
can reasonably be expected to work.94
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In the event of the death of the person responsible for
housekeeping under family law, members of the family
entitled to support have a right to compensation. House-
keeping is a form of support, spouses being free to decide
who is responsible for the housekeeping and who for the
family’s material support.95 Compensation for loss of
housekeeping services is legally owed support, the extent
of which is based on factors such as the family’s social sta-
tus, the size of the household, its fixtures and fittings, and
the number of family members.

Loss of services

Housekeeping constitutes support and not a service, as is
also the case with employment in the spouse’s profession
or business. Such employment embodies the general duty
of marital cohabitation. Accordingly, in the event of the
death of the person responsible for housekeeping, family
members entitled to support under family law can assert a
claim under Section 844 para. 2 BGB, rather than Section
845.96

Section 845 BGB is now relevant only in connection with
claims for compensation lodged by parents in respect of
their children.97 Children living in their parents’ home owe
them services under family law. It is often difficult to
decide whether such services are rendered under family
law or in accordance with a contract of employment.

The service falls within family law if the children are

– members of the parental household,
– supported by the parents, 
– brought up by the parents.98

The amount of compensation for this head of damages is
based on the estimated hourly rate normally paid to an
employee in the open market for providing the same
services as those rendered by the child who suffered the
accident.99 Board and lodging expenses, a support obliga-
tion, are deducted from the claim for compensation in a
“Vorteilsausgleich” procedure. As a result, the claim often
fails, the support provided usually being worth more than
the services rendered by the child.100

The duty of children living in their parent’s household to
render services without remuneration does not apply if
they are engaged in full-time gainful employment in their
own right, provided such employment is not in the parents’
business.101

Funeral expenses 

Funeral expenses are borne primarily by the heirs and, in
addition, by other persons having a duty of support. Con-
sequently, tortfeasors have to refund normal funeral
expenses to them, that is to say such expenses as are in
keeping with local habits and customs in the given finan-
cial circumstances. The party responsible for the accident
does not have to meet all the costs but only those that the
heir was under an obligation to bear.102

Reform of compensation law in 2002

Insurers have faced increasing costs for settling personal
injury claims in recent decades. The extent to which this is
due to the 2002 reform of compensation law, to court deci-
sions relating to social security law, and to the applicable
discount rate is examined below.

The new German compensation law promulgated on 1
August 2002 considerably widened the scope of compen-
sation for pain and suffering. Claims can now be based on
strict liability and on liability under contract as well as on
tort. The new regulation thus gives victims greater protec-
tion and brings the law in Germany more into line with that
of its European neighbours.
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At the same time, strict liability claims were revised, max-
imum liability amounts payable under the German Road
Traffic Act (StVG) also being increased, as shown in the
diagram below.

Recovery by social insurance carriers (SICs)

In Germany, SICs (statutory health, accident and pensions
insurers including farmers’ old-age and social long term
care insurers) are direct federal or Land public institutions
and consequently part of the welfare state administration.

They are funded on a pay-as-you-go basis, members pay-
ing only as much by way of contributions as is needed to
enable the SIC to carry out its functions. The primary aim
of SICs is not to make a profit but to meet needs.

In the event of an accident, the civil law claims of insured
beneficiaries pass to the SIC in accordance with Section
116 para. 1 SGB X at the time the loss occurs and not solely
when payment has been authorised or made. However, the
SIC’s claim must be in respect of benefits it has to pay to
make good losses of the same kind and relating to the
same period as the compensation due from the tortfeasor.

On 1 January 1997, Section 636 ff. of the Reich Insurance
Code (RVO) were superseded by Section 104 ff. SGB VII.
The right of a negligent entrepreneur to rely on the substi-
tution of insurance for liability in relation to injured parties
and their survivors still applies. However, in the event of
gross negligence, an SIC that has to pay benefits is entitled
to be reimbursed by the entrepreneur. Under the new
regulation, the amount of compensation is limited to the
amount claimed from the SIC under civil law. SIC benefits
do not include compensation for pain and suffering. How-
ever, there is current debate as to whether the amount of
compensation claimed under civil law should include a
notional sum in respect of the claimant’s pain and suffering
in order to preserve the congruence in respect of period
and nature. This must be respected if, as here, the amount
of the SIC’s claim is linked to the amount of damages. An
appeal has been lodged with the BGH against a Cologne
Higher Regional Court decision ruling that pain and suffer-
ing claims should be taken into account, which is in line
with prevailing opinion in the literature.104 Ultimately this
would also extend the scope of compensation.

Figure 1: Maximum compensation amounts under the old and the new
German Road Traffic Acts.

Death or injury 

Death or injury of several
people due to the same
occurrence

Old version 
Maximum lump sum 
DM 500,000
Maximum annuity 
DM 30,000 per annum
Maximum lump sum 
DM 750,000
Maximum annuity 
DM 45,000 per annum103

New version
Maximum lump sum
€600,000 
Maximum annuity
€36,000 per annum
Maximum lump sum
€3,000,000 
Maximum annuity
€180,000 per annum
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Reserves for personal injury heads of damages

To determine personal injury reserves, an insurer has to
decide how much it is likely to expend to settle a particular
head of damages. Experience shows that this causes prob-
lems because a reserve has to be created even though the
amount of loss is often difficult to predict at the time of the
accident. Consequently, the insurer has to forecast how the
claim will evolve and estimate the extent of the loss by
assessing the personal injuries individually. The insurer is
guided in this respect by liability and causality as well as
by the medical data provided by the relevant doctors. All
these elements are used to calculate the reserve.

In the case of reserves for severe personal injury claims,
the main heads to be considered are as follows:

– Medical expenses
– Cost of care 
– Loss of earnings
– Increased needs
– Retraining costs 
– Damages for pain and suffering

Reserves for recurring payments

Discounting
It is often difficult to create adequate claim reserves. The
compensation allocated in respect of potential future
recurring annuity payments is normally subject to dis-
counting. The capital sum set aside for the reserve is dis-
counted since interest earned on it is also credited to the
reserves and will ultimately be used to satisfy claims. The
discount rate applied for this purpose is very important
since it has a crucial effect on the amounts allocated to the
reserves.

In a decision issued on 8 January 1981, the BGH ruled that
the discount factor had to take the prevailing economic sit-
uation into account, adopting at the time a discount rate of
5%. This rate is no longer justified, however, in the current
economic situation. Nevertheless, the principles estab-
lished in that decision still apply to the claimant and
insurer, and the relevant criteria are accordingly sum-
marised below.

To calculate the current discount rate based on the 5% rate
adopted at that time, potential returns on the invested
funds after tax have to be taken into account. If a tax rate of
25% is assumed, this produces a net return of 3.75%. A
decision issued by the Stuttgart Regional Court (LG
Stuttgart) on 15 December 2004 rejected calls to apply
annuity indexing and the rate of inflation to the discount
rate because of the difficult economic situation. The in-
flation rate has averaged 1.5% over the last ten years. If
inflation were also taken into account, this would result 
in a discount rate of 2.25%.

Likewise, in a decision issued on 9 February 2005, the LG
Köln did not assume a 5% discount rate to determine the
present value of a recovery claim by the SIC. In view of the
trend in interest rates, the court applied a nominal value of
4% and also took into account assumed future rates of
increase for annuities. This produced a true interest rate 
of 2.5%.

Influence of the mortality tables
Mortality tables are used to ascertain the present value of
lifelong uses or benefits as accurately as possible. They
show statistical average life expectancy by age and sex. To
calculate the present value of an annuity as accurately as
possible, the most recent statistical values must be used,
since they reflect the steady improvement in mortality
rates. The latest trends can be seen in the liability and
personal accident annuity tables (HUR) published by the
German Association of Actuaries (DAV) in 2006, which
supersede the 1997 tables.
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Munich Re has set up a database to record details of
German motor claims involving severe injuries.

The data evaluated relate to motor third-party liability
losses in Germany with a gross claims volume of more
than €2.5m. The evolution of individual years over a ten-
year period and their claims-reporting histories were
observed to provide information on the individual heads 
of damages.

It is evident from the third-party motor liability claims for
the accident years 1990–2004 observed over a ten-year
period and the development triangle analysed, that there
has been a shift in the percentage breakdown of average
overall loss by head of damages (Diagrams 1 and 2).

These shifts in the weightings are very striking:

– Care expenses are up from 48.5% to 62.3% of total expen-
diture.

– Loss of earnings are down from 25.2% to a “mere”
14.6%.

– Medical expenses remain more or less constant at 11.4%
and 12.3% respectively, medical expenses continuing to
arise even after completion of the initial treatment that
concludes the injury stage.

– Damages for pain and suffering are down from 10.9% to
10.2% of overall loss expenditure due to their one-off
nature. 

– Heads of damages such as loss of support, loss of house-
keeping services and other costs play only a minor role in
losses on this scale.

This indicates how claims evolve during the processing
period. To gain a more detailed picture, we first ascer-
tained the different development stages of the gross loss.
In the case of severe personal injuries, it is very rare for the
initial reserve to coincide with the full loss amount.

Quantitative analysis

Author: Christian Hoffmann
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The next question concerns the share of individual heads
of damages in these changes. Considerable variations
were noted in the changes reported for the different heads
of damages over the ten-year development triangle period
observed.

Based on the premise that anticipated settlement needs
have been accurately forecast if few reserve updates are
reported, it was noted that housekeeping services,
lawyers’, court and experts’ fees were as a rule correctly
estimated. Medical expenses and loss of earnings, how-
ever, required more frequent adjustments. It was interest-
ing to observe that changes in pain and suffering reserves
were also relatively frequent, only care or increased needs
occupying median positions (Diagram 3).

An analysis of the average increases per change notifi-
cation and head of damages reveals the following
information:

The head of damages for increased needs or care particu-
larly stands out, requiring a change of some €768,000 per
notification. There also appears to be significant under-
estimation of loss of earnings (pure loss of earnings with 

recovery by the annuity insurer), which required an aver-
age top-up of approximately €320,000. The figures for pain
and suffering also stand out. This head is usually a one-off
payment settled in the early stages of claims handling, fol-
lowing medical treatment. The need for subsequent adjust-
ments in the course of claims processing merits closer
analysis as courts often apply a surcharge if settlement is
delayed and, in recent years, there has been a tendency to
grant far higher pain and suffering awards in severe per-
sonal injury cases. Estimates of medical expenses and the
surprisingly frequent need to adjust them compared with
other heads of damages will also have to be investigated in
future. It can usually be assumed that the bulk of medical
expenses will be incurred in the three to five years follow-
ing a road traffic accident until, subsequent to the recovery
process and/or rehabilitation, the injured party’s condition
has largely stabilised, so that no further major expenses
are incurred. Accordingly, one would expect estimates of
total expenditure for this head of damages to be fairly
precise (Diagram 4).

Conclusions and consequences of the analyses

Estimates for severe personal injury reserves are often
based on over-optimistic assumptions. This is surprising
because once medical treatment has been largely com-
pleted and the state of health has stabilised, the sub-
sequent course of the claim and cost of settlement should
be foreseeable.

1  Average damages breakdown after one year

Source: Munich Re

Cost of care already accounts for
almost half of claims costs …

2  Average damages breakdown after ten years

Source: Munich Re

… ten years on, it has risen still
further to 62.32%.
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A further issue is why pain and suffering amounts, which
should be predictable after three to five years depending
on the extent of the injuries and the sequelae, have to be
adjusted so frequently. It is true that damages for pain 
and suffering have soared since 1992, when the BGH
demanded adequate compensation in severe injury cases.
Proactive claims management could be used to address
this in the immediate future, in order to minimise the risk
of change for certain heads of damages.105

Loss of earnings is often under-reserved, hence the num-
ber and scale of the changes reported. We know from visits
to insurance company claims departments that this item is
often insufficiently investigated, not enough being done to
fully ascertain the injured party’s income situation and allo-
cate reserves accordingly. Similarly, recoveries by annuity
insurers have not always been taken into account, often
based on the optimistic assumption that the injured party
would find suitable long-term employment. However, as
the need to top up the reserves shows, the earning cap-
acity of the severely injured tends to fluctuate, and can 
be subject to dramatic changes even at a later point.

The head of damages relating to care or increased needs is
very difficult to assess. The care needs of injured parties
is evident only at a late stage, and the amounts are excep-
tionally high compared with other heads of damages. At
the same time, the reserve does not adequately reflect the
risk relating to future developments in the care sector and
the resulting cost increases. These factors would appear to
explain why the figures require frequent adjustment and
are on such a scale. 

It is, however, harder still to calculate reserves for medical
expenses, since they are affected by technical and medical
progress and the higher costs they bring, factors that are
difficult to assess and forecast.

What this means in terms of severe personal injury claims
handling is already clear: a proactive approach must be
adopted from the very outset. 

Medical expenses, loss of earnings
and damages for pain and suffering
are the items that require the most
frequent increases.

4  Average increase per change notification (in €’000)

Source: Munich Re

Cost of care stands out, each
reported change requiring an
average top-up of €780,000.

3  Number of claims adjustments 1991–2004

Source: Munich Re
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Claims processing, especially where severe personal
injury claims are concerned, is not just a fundamental link
in the insurance value chain. It is also an extremely chal-
lenging activity, which can have a crucial effect on a com-
pany’s results. 

Based on the above findings, proactive claims handling
can be summed up in the following recommendations:

– Claims must be handled actively from first notification.
The claims handler has to initiate enquiries into the rele-
vant facts.

– The starting point is to obtain details of the injuries. The
more severe the injury, the more important it is in terms
of potential future losses to ensure adequate medical
treatment is obtained. Experience shows that, at this
stage, the treatment of accident victims is often left
entirely in the hands of doctors at a nearby hospital, no
steps being taken to establish the extent to which they
are qualified to treat the injuries. The financing of in-
patient treatment using the recently introduced Diag-
nosis Related Groups, or DRGs, also has a considerable
effect on the outcome, since there is an unfortunate ten-
dency for patients to be discharged prematurely. The
patient then commences rehabilitation before treat-
ment of all the injuries has reached a satisfactory con-
clusion.

– As well as ensuring that the appropriate treatment is
administered, active steps should be taken to establish
liability in the early stages. Uncertainties and doubts 
as to liability and causality should be discussed with
claimants and ways sought to include them in decisions.
This approach sets the tone early on for a settlement
based on mutual agreement, and this can have a decisive
effect on the long-term claims-handling climate and the
not inconsiderable costs involved.

Thus, active steps can be taken to avoid the need to repeat-
edly bolster the reserves for individual heads of damages.
This has a positive side effect: many heads can be finalised
and/or settled thanks to this active claims-handling
approach and this speeds up overall settlement. Further-
more, the importance of the impression conveyed to third
parties cannot be over-estimated. After all, they too are
clients of the insurance industry.

However, proactive claims handling benefits not only
claimants but also insurers. It minimises unexpected loss
developments and ensures reserves are created to cover
the risks of adverse developments.
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Historical outline

1930 – Although motor policies had been available prior to
this date, the Road Traffic Act 1930 made it compulsory for
any person having control of a motor vehicle to insure
against liability for personal injury to a third party arising
out of the use of the vehicle. “Having control of” meant
that the obligation extended not just to the driver of the
vehicle but also, for example, to an employer, who would
have a vicarious liability for the driver’s negligence.

1971 – The definition of “third party” was extended to
include passengers in the vehicle.106 Motor policies had in
practice often included passenger liability cover prior to
this date but some classes of business, such as motor-
cycles, did tend to exclude it.

1989 – It became compulsory also to insure against liability
for damage to third-party property.107 In practice, this liabil-
ity had routinely been covered prior to this date by most
private and commercial policies, with the exception of
some policies, usually issued to drivers with an exception-
ally poor history, which covered Road Traffic Act liabilities
only.

The UK motor system is fault-based, and the liability
insured against is liability in negligence. Only the person
suffering the loss may recover, although specific legisla-
tion108 extends a statutory right of recovery of damages to
the dependants of a fatally-injured person.

The negligence giving rise to a right of recovery, heads of
damages recoverable, persons able to recover and so on,
are all governed by common law and precedent. This is in
contrast to some other classes of business, such as
employers’ liability, where statute may impose a strict
duty.

Motor policies must extend unlimited coverage for liability
for personal injury. There is no sign that this will be
changed.

English liability and
compensation law
Claims inflation significantly exceeded the
benchmark indices between 1996 and 2006,
and the minimum limits will continue to rise.
Both make claims ever more expensive.

Author: Stephen Dewar



25

Munich Re, Severe personal injury claims in Europe English liability and compensation law

The minimum coverage for liability for third-party property
damage is currently £250,000 per incident; this limit will be
extended in due course to comply with the Fifth Motor
Directive when it is implemented. Personal lines motor
policies routinely also extended unlimited cover in respect
of third-party property damage. Following the Selby acci-
dent, this has changed. Commercial motor had always
imposed limits, often at relatively low levels of £1–2m,
comparable to the limits of indemnity for property damage
liability under public-liability policies. 

The motor insurer becomes “fixed” with the obligation to
pay a third-party claim by the delivery of a certificate of
insurance. The certificate refers to the vehicle insured
rather than the driver. This means where a driver who is
not covered to use the vehicle (for example a thief who
injures a third party or damages property with a stolen
vehicle, or a permitted driver who is in breach of the con-
tract conditions of the policy) cannot enforce it, the third
party who has suffered a loss can demand the insurer of
the vehicle pay the compensation due. 

Previously, the third party had no direct right of action
against the insurer and would have to identify and obtain a
court judgement against the driver and then require that
the insurer satisfy the judgement. This requirement has
been changed in accordance with the Fourth Motor Direct-
ive109 and in future, the third party will have a direct right of
action against the insurer.

Uninsured motorists

Third-party victims of uninsured drivers are entitled to
have a judgement satisfied by the Motor Insurers’ Bureau
(MIB), which is financed by a levy of funds on all UK motor
insurers. Occasionally, the MIB may be able to transfer its
liability to compensate to an insurer under the terms of
Article 75 of its regulations. The usual reasons are: 

– There is a motor policy in force but the vehicle was being
used for a purpose not covered by the certificate issued
(e.g. as a taxi for “hire and reward” on a certificate issued
for “social, domestic and pleasure” use only).

– The policy was issued, or issued on favourable terms,
only because of the misrepresentation or non-disclosure
of risk information at the proposal stage, and the insurer
has subsequently obtained a legal declaration that the
policy is considered void from its inception.

In either case, the insurer must pay the third-party claim,
so in practice it now makes little difference in most cases
whether the insurer is dealing under the terms of its policy,
as Road Traffic Act insurer or as Article 75 insurer. The MIB
is now proposing that Article 75 be abolished, which
means that the MIB would handle all uninsured cases. This
proposal is at the consultation stage. 

The difference between special and general damages

There is no specific damages regime for motor claims. All
victims of negligent injury, however caused, have their
losses quantified in the same way. Damages are divisible
into general (or unliquidated) damages, which have to be
assessed, and special (liquidated) damages, which are
provable. Special damages are the material losses sus-
tained at the time of the accident, e.g. damage to the third
party’s own motor vehicle, or continuing losses, e.g. of
earnings, incurred between the date of accident and date
of trial or agreed settlement. General damages include
pain and suffering and loss of amenity (PSLA), as well as
all future losses.

For at least 90% of motor personal injury claims, PSLA is
the only head of damages. For more serious injuries, from
which full recovery has not been made before the date of
trial or settlement, the third party is able to claim special
and general damages. The individual heads within these
two categories are the same.
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Heads of damages 

Compensation for pain and suffering and loss of 
amenity (PSLA)

Often the description “general damages” is used simply to
refer to this head of damages. It is assessed according to
the current edition of the Judicial Studies Board Guidelines
for the Assessment of General Damages in Personal Injury
Cases (JSB Guidelines for short). This gives a bracket of
values for particular types of injury – e.g. the present
bracket for quadriplegia is £175,000–220,000110; the bracket
for minor whiplash injuries to the neck from which the
third party makes “…a full recovery between a few weeks
and a year” is £750–2,500111. Claims for PSLA are sup-
ported by medical reports from relevant specialists. UK
medico-legal reports are usually written in narrative form,
i.e. there is no attempt to quantify impairment in percent-
age terms, and the JSB Guidelines also follow a narrative
format to show the user where to place the third party
within the damages bracket provided; reference may also
be made to the precedent of PSLA awarded by the court in
similar cases that have run to trial may also be referred to.

Continuing disability: Future losses

Continuing disability gives rise to a general damages claim
for future losses. Usual heads may include any or all of the
following:

Loss of earnings 
The loss of earnings may be total in the case of third par-
ties who are unable to follow any occupation, or partial in
the case of those unable to return to the full hours and
duties of a previous occupation. If the third party loses
entitlement to an occupational pension, this loss can be a
separate head of damages. 

In calculating loss of earnings, the incidence of tax and
National Insurance and certain benefits (that is any
benefits other than the product of personal insurance,
charitable donations and some social security benefits)
must be taken into account.

Third parties who return to a previous job but have a con-
tinuing disability which may make them less attractive can-
didates if thrown onto the job market, can claim an award
against the possibility that they may in future lose their
present position.112 This is a lump sum with a usual range
of damages equivalent to six months’ to two years’ earn-
ings in the current job.

Many losses, both past and future, can be regarded in fact
as losses of an opportunity, to be discounted for any signifi-
cant uncertainty. This approach would be typical in cases
where it is contended that the third party would have been
promoted or would have progressed to a different, more
highly remunerated career.

Future care
Although treatment and care provided by the National
Health Service (NHS) is free at point of provision (and so
third parties in receipt of it do not incur a loss to claim as
damages), by the date of trial or settlement the great
majority of third parties, even if they have a severe disabil-
ity such as paraplegia, will have been assessed “medically
stable – no continuing health need” and discharged from
NHS care. Future care damages are therefore claimed for
at the rate that would be charged by a private care
provider. This is usually costed on an hourly-rate basis.
The number of hours and rate recoverable are matters of
expert evidence. Even if the care is actually provided free,
that is, gratuitous care by the third party’s family, the third
party has a notional duty to pay the carer. This must be
compensated by damages, which are usually assessed at
75% of the commercial rate.113

Third parties’ local authorities often have a duty to provide
care either directly or by means of a payment enabling
them to employ carers. However, this benefit is means-
tested, so that an award of damages that puts a third
party’s income over the test threshold will result in the
local authority’s reclaiming the cost of care from the third
party, who will in turn include the full cost of care in the
damages claim. There are complex ways in which certain
third parties’ damages can be protected from assessment,
or local authorities prevented from reclaiming, but this is a
developing area of the law and very much case-dependent.
Also, local authority provision almost invariably falls short
of what experts will assess as the ideal required to meet
the third party’s needs, so in practice even in these excep-
tional cases insurers will find themselves making at least a
top-up contribution to future care.
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Case management
In the case of third parties who are mentally unable to
manage their own affairs, the cost of a specialist to man-
age the private care regime may be claimed.

Accommodation
This head of damages is frequently claimed if there is a
continuing physical disability. It may be a lump sum to pay
the cost of modifying the home, but for serious injury it is
usually the cost of moving to more suitable – and more
expensive – accommodation. This claim is assessed on the
following basis: the difference between sale price of the
present property and the purchase price of the new prop-
erty has to be funded by the third party out of other heads
of damages. The third party is then compensated for the
inability to invest those damages and receive a return from
them at the current discount rate, i.e. the calculation is
[extra cost of new house x 2.5% x life multiplier].114 Addi-
tional running costs, e.g. extra heating bills, will usually be
included under this head.

Transport
The third party may claim the cost of purchase of an
adapted vehicle, extra insurance for carers to drive it and
so on.

Holidays
There are cases where extra cost of travelling is claimed,
e.g. a paraplegic who needs a first-class seat because the
leg room is required, and the cost of taking a carer on holi-
day. 

Aids and equipment 
This head of damages refers to the purchase and renewal
of any equipment that is required to assist a third party
with a disability, e.g. wheelchairs, prostheses, etc.

Decorating and gardening 
Third parties who decorated their own homes or did their
own gardening, but are no longer able to do so because of
the injuries, are entitled to claim the cost of paying a
tradesman to do the work.

Medical therapies 
The third party is not required to use the NHS for continu-
ing therapies such as physiotherapy or check-ups such as
periodic MRI scans of a damaged spinal cord and can claim
for this treatment privately. 

NHS recoupment 
Although the NHS does not charge third parties directly for
treatment following a motor accident, it does have a right
of direct recovery against an insurer that pays compensa-
tion to the third party. The amount is calculated per day of
in-patient and/or outpatient treatment up to a limit, cur-
rently just over £37,000.115

Court of Protection
If third parties are unable to manage their own affairs –
typically child claimants, or adult victims of brain injury –
damages are paid into the court and administered for the
claimant’s benefit by a receiver. Both the court’s and the
receiver’s fees are a head of damages. 

Legal costs
The loser in litigation pays the winner’s legal costs. If an
insurer is paying damages, it is the “loser”. Note that the
claimant always receives 100% of the costs even if the
damages are reduced for contributory negligence. Costs
are proportional to damages under the “predictable costs”
regime which applies to claims settling at up to £10,000.
Above this settlement figure legal costs are a matter for
negotiation, although ultimately must be kept to a reason-
able level under the scrutiny of the court. Conditional fee
arrangements (CFAs) under which a lawyer takes a case on
a no win, no fee basis are legal; to compensate lawyers for
the risk that they may recover no costs at all, they are
allowed to charge a percentage uplift or success fee, which
is also recoverable from the losing party. This uplift varies
according to the risk that the claim will not win, and can be
as high as 100%. 
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Quantification 

Lump sums

All future losses are usually settled by lump sum calcu-
lated on a multiplier/multiplicand basis. The multiplicand
is the annual loss at the date of trial or settlement, the mul-
tiplier the number of years for which the multiplicand is
required, adjusted for mortality variations and investment
return (expressed by the discount rate). The idea is that the
third party will draw on interest and capital to meet future
needs so that the capital is exhausted at the end of the
period of need – e.g. normal retirement age for future loss
of earnings. 

The discount rate is set by the Lord Chancellor. Although
the courts have the discretion to vary the discount rate in
exceptional cases, no case to date has been found to be
exceptional, and it is now difficult to think of any circum-
stances where this might apply. In 1998, the rate was
reduced from 4.5% to 3%116 and, in 2001, to the current
level of 2.5%117, based on the assumption that a third party
will invest the lump sum to achieve a return of 2.5% per
annum net of tax and allowing for the effects of inflation.
This is a low assumed rate of return, specifically intended
to allow the third party to invest in low-risk and low-yield
forms of investment. In fact, it is well known that third par-
ties tend to follow a higher-return investment strategy. 

Future care is usually calculated for life. Life expectancy is
taken from the Government Actuary’s Department’s tables
for projected mortality (not historical statistics). Expert evi-
dence regarding a reduction in the life expectancy of a par-
ticular claimant is admissible. Future loss of earnings is
calculated to normal retirement age: this is 65 years for
men, 60 rising to 65 years for women. The crisis in the UK
pensions industry means claims are increasingly pleaded
to 70 years, but currently the courts do not usually agree to
this.

Multipliers are found in the Ogden Tables,118 which are
updated periodically. Multipliers can be split to allow for
different needs at different times in the future, e.g. a para-
plegic might be awarded future care multiplicand A for
needs until age 45, multiplicand B for the period 45 to 55
years when the claimant is estimated to become less phys-
ically able, and multiplicand C for the greatest care needs
from 55 years on. The whole life multiplier would be split
proportionately and applied to each multiplicand. 
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Periodical payments

Parties have been able to structure settlements since 1987.
It was originally assumed that the US practice would be
followed – i.e. the insurer purchases an annuity from a spe-
cialist provider for the benefit of the third party. However,
the annuity market in the UK has not evolved as was
hoped; only two or three providers remain in the impaired
life market and rates can be very high. Although self-fund-
ing by the compensating insurer is possible (subject to
security rules which make it difficult for Lloyd’s syndicates
for years prior to 2004), structured settlements have
always been extremely rare. In part, this may be because
they have historically only been possible with the consent
of both parties to the litigation. The most usual type of
claim to be settled by way of continuing regular payments
is (a) a catastrophic injury to a young child with (b) a wide
variation of opinion between experts regarding life
expectancy. 

Following the introduction of legislation in April 2005,119

the courts acquired the power to impose a periodical pay-
ment settlement without the consent of either party. This
change to the law was introduced by the government with
the stated expectation that periodical payments would
become the usual method of settling future loss claims, but
so far insurers and claimants have all shown a distinct
preference for traditional lump sums. 

Periodical payments are fixed at the time of settlement,
although either party to an action can seek a variation
order. Such an order has to be sought during the life of the
claim and must relate to a specific change in the claimant’s
medical condition that may occur in the future. If the court
agrees to grant an order for variation, it can only be
invoked should the stated (and only the stated) change
occur. In the absence of a variation order, periodical pay-
ments cannot vary other than annually by the index to
which they are linked. At present, payments are linked to
the Retail Price Index (RPI) but attempts are being made by
the claimants’ lobby to amend this to a higher index to
reflect arguably higher rates of inflation of particular heads
of damages.120

Contributory negligence

Third parties’ damages are quantified on the basis of meet-
ing the entirety of their needs, but may then be discounted
to reflect their own negligence if it helped to cause the acci-
dent or increased the severity of their losses. The discount
is a matter of precedent, e.g. the 25% usually deducted
from the damages of a claimant who failed to wear a seat-
belt, and who would have escaped injury had the seatbelt
been worn. This derives from the 1976 judgement in Froom
v Butcher. 
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Summary

An analysis of 200 large personal injury claims settled
between 1996 and 2006 showed that annual severity infla-
tion over this period was on average approximately 11%.
However, this inflation was not a continuous process but
marked by a number of one-off events such as changes in
the discount rate, use of new Ogden tables and the Heil v
Rankin general damages uplift. Excluding such one-off
effects, the average severity still ran at some 7% p.a., well
above retail price or average earnings inflation over the
period (2.6% p.a. and 4.1% p.a. respectively).

Over the past decade, cost of care has increased its share
of total claims costs from one third to more than 50%.
Overall, this leads to accelerating inflation as the shares of
the fastest-growing heads of damages continue to
increase. 

Future inflation will depend on movements in shares of
heads of damages, driven by their respective underlying
inflation, and discrete effects. It is expected that superim-
posed inflation, i.e. severity claims inflation in excess of
earnings inflation, will remain high in the coming years.

Frequency and severity inflation

Total claims inflation consists of frequency inflation and
severity inflation.

Frequency inflation describes how the number of claims
changes over time. It is important to distinguish between
frequency inflation per unit of exposure and frequency
inflation for a portfolio, as the latter might increase or
decrease with the amount of business written.
Severity inflation describes the change in the average
claims size. It is highly dependent on the type of claims
considered.

Quantitative analysis

Author: Dr. Klaas Sijbrandij
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Both frequency and severity inflation tend to differ greatly
for different claim types, e.g. large personal injury claims
tend to have substantially higher severity inflation than
smaller property claims.

Layer-specific claims inflation

Inflation affecting a reinsurance layer can differ signifi-
cantly from ground-up inflation as the following example
demonstrates. Consider the layer £3m xs £2m. A £3m
claim will result in a claim of £1m to the layer. If ground-up
severity inflation is 33%, this claim will increase to £4m,
resulting in a loss of £2m to the layer, so that whilst
ground-up severity inflation is 33%, severity inflation on
the layer is 100%.

Also, with regard to layer-specific claims inflation, ground-
up severity inflation might translate into layer frequency
inflation and simultaneously reduce layer severity infla-
tion. Consider in the example above two claims, one at
£3m and one at £1.8m before and £4m and £2.4m after 33%
ground-up severity inflation. Although ground-up fre-
quency inflation is zero, now both claims hit the layer, so
that layer frequency inflation is 100%. The average pre-
layer claims cost has only increased by 20% from £1m to
£1.2m = € (£2m + £0.4m).

Data collection

In 2005 Munich Re set up a special database for large per-
sonal injury claims in its UK portfolio. This database con-
tains large personal injury claims settled between 1996
and 2006, where large is defined as claims greater than
£500,000 at 1996 values. Adjusted for severity inflation
over the past decade, this corresponds to claims exceeding
£1.4m at 2006 values.

The database contains case-specific variables, indemnity
costs split by head of damages, economic indices, and the
relevant legal decisions and changes to the Ogden tables.
Fatal claims and multiple-victim claims (without a single
significant injury) were excluded from the analysis for
inflation measurement purposes. 

Case-specific variables

The following main case-specific variables were collected:
type of injury, gender, date of birth, date of accident, date
of reporting, date of commencement of litigation, date of
settlement, share of liability, discount rate used, earnings
(potential), expected retirement age, occupation, and
location.

The age distribution of settled claims within the database
is shown in Diagram 1.

For the types of injury the following codings were used:
QSI (quadriplegia), PSI (paraplegia), TBI (traumatic brain
injury), and MI (multiple injury). Their relative shares can
be seen in Diagram 2.

Main heads of damages

The claims costs were allocated to the following heads of
damages: cost of care, medical expenses, loss of earnings,
general damages, legal costs, accommodation, transport,
holidays, remedial aids and equipment, miscellaneous,
and special damages. 
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Indices and Ogden tables

The economic indices used were the Retail Price Index
(RPI), Average Earnings Index (AEI) and the Halifax House
Price Index (HPI).

Specific legal and other changes considered

The legal environment at the time of settlement was con-
sidered in the form of multipliers from the then current
Ogden tables, discount rates and general damages uplifts.

Analysis of severity inflation

An inflation model was developed to evaluate the histori-
cal data from the past decade and to analyse inflation of
individual heads of damages and underlying cost drivers.
The model separates underlying inflation from discrete
(one-off) inflationary effects, such as a reduction in the dis-
count rate or changes to mortality tables. 

In order to achieve statistically stable and reliable results,
regression techniques were applied to the various heads of
damages. Each head was analysed on its own and in rela-
tion to a relevant reference index, e.g. RPI for general dam-
ages. This explicit analysis makes it possible to incorporate
expectations about the development of economic vari-
ables and potential future one-off changes in the estima-
tion of future inflation, as can be seen in Diagram 3.

The historical inflation for total claims amounts was meas-
ured at 11%. However, this 11% also contains discrete
changes (new Ogden tables or legal changes) which are
spread over the evaluation period. Once these have been
excluded, underlying inflation falls to 7%. Total inflation is
thus the combination of underlying inflation and one-off
effects, giving the more accurate picture of inflation over
the past decade shown in Diagram 4.

1  Age distribution of settled claims

Source: Munich Re

Age 0–10  1%

Age 10–20  11%

Age 20–30  29%

Age 30–40  25%

The 20–40 age group is the
largest, accounting for 54%.

2  Injuries

QSI = Quadriplegic Spinal Cord Injury
PSI = Paraplegic Spinal Cord Injury 
TBI (STBI, MTBI) = traumatic brain injury (severe/moderate)
MI = multiple injuries 

Source: Munich Re

Traumatic brain injuries make up
over 50%.

Age 70–80  1%
Age 60–70  5%
Age 50–60  10%

Age 40–50  18% TBI 57%

MI 14.5%

PSI 10.1%

QSI 18.4%
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Discrete inflationary developments

Inflation consists of a great number of individual one-off
effects which, when combined, result in overall inflation.
The great majority of these are difficult to identify and/or
quantify, so that only the most important events can be
considered in a discrete change analysis. The following
one-off changes were modelled explicitly.

1 5/1998 – 3rd edition of Ogden tables 
2 7/1998 – Discount rate changed from 4.5% to 3% 
3 11/1998 – Adoption of projected mortality rates leading

to longer assumed life expectancy
4 6/2000 – Heil v Rankin increased ranges for general

damages: maximum awards increased from £150,000 to
£205,000 and thereafter index-linked (RPI)121

5 8/2000 – 4th edition of the Ogden tables
6 6/2001 – Discount rate changed from 3% to 2.5%
7 7/2004 – 5th edition of the Ogden tables

Such changes apply retrospectively and so impact all
claims open at the time of the change. The following Dia-
gram 5 and Diagram 6 show the impact of these discrete
effects.122

Movements in shares of heads of damages

Different heads of damages were subject to different infla-
tionary pressures. Not only did total claims costs increase
over time but also the relative shares of the different heads
of damages changed over time, with the heads of damages
subject to the greatest inflation increasing their share rela-
tive to those increasing at a lower rate. Cost of care
increased at a greater rate than all other heads of dam-
ages, its relative share increasing from a third to a half over
the past ten years as seen in Diagram 7. This is largely influ-
enced by the impact of the discount rate and Ogden table
changes as well as underlying inflation. 

4  Total inflation as the sum of continuous inflation and
one-off effects.

Source: Munich Re
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3  Result of the regression analyses

Source: Munich Re

Regression techniques were
applied to the individual heads of
damages to obtain better esti-
mates of future inflation. The
result is a pronounced upward
trend.

If historical inflation is adjusted to
eliminate one-off effects, total
inflation decreases. Nevertheless,
the rise over the past ten years is
striking.
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Technical notes

When severity inflation is analysed for claims above a
threshold, the threshold has to be adjusted in line with
inflation, so as not to mix severity inflation with a change
in the types of claim in excess of a certain amount. The
claims collected for the database were all in excess of
£500,000. However, a claim of £500,000 in 1996 is very dif-
ferent from a £500,000 claim in 2005, and inclusion of all
claims in excess of a fixed threshold would underestimate
inflation. Thus threshold inflation has a fundamental
impact on the measured severity inflation, and an iterative
process has been used to bring both into line.

The severity inflation measured by the above model is set-
tlement inflation, i.e. the change in the average settlement
amount year-on-year. This can be transformed both into
underwriting-year inflation and accident-year inflation. For
this transformation, good estimates of the development
pattern of the portfolio are required, which can be chal-
lenging if settlement patterns change (Woolf reform).

5  Inflationary effect of one-off events One-off effects are an important
factor. Since this kind of decision
tends to apply retroactively, all
claims not settled up to that point
in time tend to be affected.

6  Impact of one-off events on head-of-claim amounts As seen in the diagram, one-off
events have different effects,
depending on the head of dam-
ages concerned.
(ELT: English Life Tables)

50%

45%

40% 

35%

30%

25%

20%

15%

10%

5%

0%
5/1998:
3rd ELT
4.5%

7/1998:
3rd ELT
3%

11/1998:
3rd Projec-
tion 3%

6/2000:
Heil v
Rankin

8/2000:
4th Projec-
tion 3%

6/2001:
4th Projec-
tion 2.5%

7/2004:
5th Projec-
tion 2.5%

Total
Cost of care
Loss of earnings
General damages

Total Cost of care Loss of earnings General damages
1 5/1998: 3rd ELT 4.5% 1% 3% 1% 0%
2 7/1998: 3rd ELT 3% 22% 46% 39% 0%
3 11/1998: 3rd Projection 3% 2% 6% 1% 0%
4 6/2000: Heil v Rankin 1% 0% 0% 23%
5 8/2000: 4th Projection 3% 1% 1% 1% 0%
6 6/2001: 4th Projection 2.5% 5% 9% 2% 0%
7 7/2004: 5th Projection 2.5% 2% 3% 1% 0%

Source: Munich Re
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Cost of care  
51%

Medical 
expenses 3%

Past losses  4%
Miscellaneous 10%
Accommodation 
4%

Legal costs  
13%
General damages 
4%
Loss of earnings
11%

Cost of care  
48%

Medical 
expenses 2%

Past losses  6%
Miscellaneous 9%
Accommodation 
5%

Legal costs  
12%

General
damages  5%

Loss of earnings
13%

Past losses  
13%
Miscellaneous  
11%

Accommodation 
4%
Legal costs  
11%

General damages 
8%

7  Shares of the different heads of damages in 1996, 2006,
and 2010

1996

Source: Munich Re

2006

Source: Munich Re

2010

Cost of care
34%

Medical 
expenses 2%
Loss of earnings
17%

Source: Munich Re

The diagrams show how the
shares of the different heads of
damages have shifted over the
past decade. The cost of care is
likely to increase from the1996
level of 34% to over 50% in 2010.
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Analysis of frequency inflation

The Munich Re analysis of large personal injury claims in
the UK concentrated on severity inflation, as this had the
greatest impact on excess-of-loss treaties. Frequency infla-
tion was estimated to be 3% p.a. in the IUA/ABI 3rd Bodily
Awards Study in 2003.

Back to the future

Future inflation will depend on a number of unknowns. At
the most basic level, one may assume that past inflation
will continue unchanged in the future. This approach can
then be made more accurate by projecting the individual
heads of damages using their respective underlying infla-
tion to obtain overall inflation. When projecting the indi-
vidual heads of damages, their relation to some general
cost drivers (yield curve, AEI, RPI, HPI) can be used to
obtain consistent best estimates. 

In addition to the underlying inflationary trends per head
of damages, there is the possibility of future one-off
effects, in particular

– The introduction of new Ogden tables
– Changes to the discount rate
– Greater use of periodical payments
– Change of inflation index for some heads of damages

from RPI to another index

Changes due to the 6th edition of the Ogden tables

There are a number of changes in the 6th edition of the
Ogden tables published in May 2007. Firstly, they contain
multipliers based on the new “00” mortality series intro-
duced in September 2006. In addition, multipliers for
future loss of earnings will be adjusted to take contingen-
cies other than mortality into account in a more sophisti-
cated way, having regard to the educational qualifications
and employment history of the claimant. The former will
result in an increase in indemnity amounts whilst the latter
will reduce payments slightly for younger claimants. No
exact calculations have been performed yet, but the overall
one-off inflationary effect is estimated to be in the 1–3%
range.

Changes to the discount rate

The discount rate is determined by the Lord Chancellor and
there is no indication of an imminent change to the dis-
count rate. As the government is keen to promote settle-
ment by way of periodical payments, a reduction in the
discount rate (making lump sums more attractive) is
perceived to be unlikely in the short term from a political
point of view. However, if the index used for periodical
payments changes, it is possible that a reduction in the
discount rate would follow.

Potential impact of any future discount rate changes

Any change to the discount rate from its current level of
2.5% would result in an increase or decrease in settlement
sums. Diagram 8 shows the effects of those changes. Note
in particular that a reduction has a much greater impact on
settlement sums than an increase.

Changes in the discount rate give
rise to increases or decreases in
settlement amounts.

8  Discount rates and settlement sums

Source: Munich Re
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Periodical payments

Lump sums are derived by discounting future periodical
payments. Their value depends on the multiplicand and
assumptions about

– life expectancy
– inflation index 
– discount rate

If mortality, investment strategy (index-linked gilts) and
inflation indices coincided, there would be no difference
for the insurer between lump sum and periodical payment
settlements. In practice, however, there tend to be quite
large differences, making the two forms of settlement rela-
tively more or less attractive.

Change of inflation index

Periodical payments may become more attractive if
claimants succeed in arguing that they should be linked to
a higher index than RPI, e.g. average earnings to reflect the
full effect of inflation. There are a number of test cases run-
ning at the time of writing, where the ASHE 6115 index
(annual survey of hours and earnings for care workers) is
used. If the argument is ultimately successful, periodical
payments will be more popular and more costly than lump
sums. It should also be noted that such a change would be
retrospective. 
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Cover and liability for motor accidents in France

In France, motor liability insurance covering third-party
property damage and injury is a legal obligation.123 The
French insurance code (Code des Assurances) provides for
unlimited personal injury cover (“couverture illimitée”).124

Efforts by the insurance industry to have a statutory limit
on liability introduced have so far been unsuccessful. The
Guarantee Fund (Fonds de Garantie) assumes subsidiary
liability in the case of vehicles that are uninsured 
or not identifed.125

Liability for accidents with motor vehicles and the atten-
dant compensation procedures are laid down in the French
Road Traffic Act of 5 July 1985, usually referred to as the
Loi Badinter, after the then Minister of Justice126, which
imposes strict liability. If a vehicle is in some way impli-
cated in an accident (Loi Badinter, Section 1), that in itself is
sufficient for loss or damage to be attributed to it. Thus, the
mere presence of a vehicle at the scene makes it a
causative factor in the accident127 and a vehicle may be
implicated even if correctly parked.128 There is no need for
a specific operational risk to have materialised.

Personal injuries resulting from motor accidents are essen-
tially compensated irrespective of any contributory negli-
gence on the part of the victim (Loi Badinter, Section 3).
The few exceptions to this rule, in particular inexcusable
fault (“faute inexcusable”), are narrowly defined and
therefore seldom encountered.129 The law states that com-
pensation will be reduced by the extent of any contributory
negligence only where drivers are concerned.

Consolidation 

Consolidation refers to the stabilisation of the victim’s
state of health. This is the final stage at which all treatment
and medical-technology avenues have been explored and
their continuation is not expected to bring about signifi-
cant further improvement.130

French liability and
compensation law
Specific aspects of compensation law
resulting in very long settlement periods,
together with statutory unlimited cover
cause insurers considerable problems in 
the French market.

Authors: Patricia Isac, Christoph Schultheiss, Dr. Wolfgang Kleiner
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The law imposes strict deadlines on the consolidation
stage for compensation proceedings. The liability insurer
of the vehicle involved must make an offer of compensa-
tion to the victim within eight months of the accident. If the
insurer fails to do so, interest is charged at double the offi-
cial rate. The offer of compensation must be adequate and
include all heads of damages. If consolidation does not
occur within the appointed time, the insurer has to make a
payment on account and submit a final offer within five
months of being advised of consolidation.

To calculate the overall loss, a distinction is generally
drawn between the disadvantages suffered by the victim
before and after consolidation (“avant/après consolida-
tion”). The pre-consolidation costs consist mainly of med-
ical and rehabilitation expenses and loss of earnings due
to the claimant’s temporary total incapacity (“incapacité
temporaire totale”). Following consolidation, a lump sum
can be paid for permanent partial incapacity (“incapacité
permanente partielle”) and the various non-pecuniary
heads of damages (“préjudices personnels”). Once con-
solidation has been determined, the different future losses
are calculated on the basis of the victim’s life expectancy:
cost of care, loss of earnings, future medical expenses and
the costs of accommodation, transport, aids and equip-
ment. Usually minors are considered to have reached the
consolidation stage only when they come of age, so that
considerable care costs may accumulate even prior to
consolidation.

Lump-sum and annuity payments

Recurring future losses, e.g. loss of earnings in the event of
permanent incapacity, or long-term cost of care if the
injuries are particularly severe, can be paid either as a life-
long annuity (“rente viagère”) or a one-off lump sum (“en
capital”). It is, however, customary to grant an annuity in
the case of minors or claimants who cannot manage their
affairs due to a brain injury. This ensures that adequate
provision is made for the victim in the long term.131

An implementation decree issued on 8 August 1986 pur-
suant to the Loi Badinter deals with the conversion of
annuities to lump sums.132 It stipulates that the victim’s life
expectancy is to be calculated using the MKH 1960/64 mor-
tality tables and that the present value of future expenses
is to be based on a discount factor of 6.5%.

By a decree of 20 December 1996, the French state laid
down rules for insurers concerning the creation of prudent
annuity reserves.133 Present value is calculated in accord-
ance with the 1988/90 mortality table (TD 88/90). The dis-
count rate (“taux d’escompte”) must be no more than 60%
of the average return on government bonds (“taux moyen
des emprunts d’Etat or TME”), with a ceiling of 3.5%. The
insurance industry was given until 31 December 2001 (five
years) to implement the new regulations. The TME is pub-
lished monthly by the Caisse des Dépôts et Consignations.
In January 2007, it stood at 4.1%, which is equivalent to a
discount factor of 2.46%, (60% of the TME).

Reserves for lump-sum payments are unaffected by the
regulations and can still be calculated on the basis of
higher discount rates. Generally the TEC 10 index of ten-
year government bond issues (“taux de l’échéance con-
stante à 10 ans”) is used for this purpose. The index is
published daily by the French Ministry of Economy and
Finance. The rate on 2 January 2007 was 3.96%. However,
there is an increasing tendency to apply the strict rules for
calculating annuity reserves (60% of the TME) to lump-sum
settlements as well.

Recovery by social insurance carriers

To an extent, the victim’s pecuniary losses are initially
borne directly by third-party payers, essentially the vic-
tim’s employer and social insurance carriers. They are
accordingly entitled to recover from the responsible par-
ties and their insurers (Loi Badinter, Section 29), being
subrogated to the rights of the injured party (“subrogation
légale dans les droits”, Loi Badinter, Section 30). The
injured party is required to join third-party payers in the
legal proceedings, (“appel en déclaration de jugement
commun”), failing which third-party payers have two years
in which to apply for the judgement to be nullified.134

Subrogation is limited to pecuniary losses (Loi Badinter,
Section 31). The French courts have ruled that the lump-
sum compensation paid for partial permanent incapacity 
is also regarded for this purpose as compensation of 
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pecuniary losses because it relates to objective physical
impairment.135 The object of the recovery is made up of the
totality of pecuniary losses. In the past, recovery claims
were not affected by contributory negligence on the vic-
tim’s part since this would have contravened the provi-
sions of the French Social Security Code.136 Consequently,
in the event of contributory negligence, the third-party
payer was entitled to exercise recovery rights against the
liable party in respect of heads of damages under which it
had made no payment. The result was unfair for the
victim.137 Section 25 III of the French Social Insurance
Financing Act of 2007 now, however, stipulates that social
insurance carriers are entitled to recover no more than the
sums they have disbursed in respect of individual heads of
damages (“poste par poste”).138

On 24 May 1983, insurers and social insurance carriers
reached agreement on the specific manner in which the
recovery rights were to be exercised (Protocole d’Accord
entre Assureurs et Organismes Sociaux, PAOS, also known
as Protocole Bergeras).139 The agreement states that the
parties will keep each other mutually informed, stipulates
how heads of damages subject to recovery are calculated
and incorporates a procedure for the amicable settlement
of disputes. With regard to calculation of the present value
of recurring losses, the protocol cites the implementation
decree of the Loi Badinter of 1986, which refers to the
1960/64 mortality table and a discount factor of 6.5%.

Individual heads of damages

Medical expenses 

In France, medical expenses (“frais médicaux, pharmaceu-
tiques et hospitaliers”, FMPH) can be divided into medical
therapies (“frais médicaux et paramédicaux”), medication
(“frais pharmaceutiques”), hospital charges (“frais hos-
pitaliers”) and transport costs (“frais de transport”). They
are based on actual amounts. The majority are settled in
the first instance by the injured party’s health insurer,
which then seeks to recover in full from the compensation
paid by the liable party. Reasonable expenses incurred in
connection with visits by close relatives are also refunded.

Temporary total incapacity

This head of damages relates to loss of earnings before
consolidation. Compensation is payable for loss of earn-
ings during the period of incapacity when the victim is
undergoing intensive medical treatment, and subsequent
recovery and rehabilitation. Incapacity is normally
assumed to be total throughout this period. If, however,
the victim is able to work to a limited extent or recovers
sufficiently to be able to do so, this constitutes temporary
partial incapacity (“incapacité temporaire partielle”, ITP).
The equivalent post-consolidation head of damages was
traditionally referred to as permanent partial incapacity
(“incapacité permanente partielle”, IPP) but this term is
now used only to refer to pure physical harm. Temporary
total incapacity is now therefore succeeded by permanent
loss of earnings (“préjudice professionnel”), as explained
below.

Compensation may sometimes be awarded for difficulties
in the plaintiff’s living conditions (“troubles dans les condi-
tions d’existence”) during the period before consolidation
instead of or in addition to temporary total incapacity. This
head of damages compensates physiological harm prior to
consolidation.

Permanent incapacity and permanent loss of earnings

Definition
In the past, no clear distinction was drawn in France
between compensation for physical harm (“préjudice
physiologique”) and the resulting economic loss (“perte
économique”). Until a few years ago, it was not customary
in France to determine actual loss of earnings (“incidence
professionnelle”). Instead, a lump sum was paid based on
the degree of physical disability. Originally, the main idea
was to award a flat-rate settlement to compensate loss of
earnings. However, it was soon evident from French court
decisions that the amount of compensation should be
based on the level of physical impairment (“diminution de
la capacité physique”) even if there were no loss of earn-
ings.140

From the beginning of the 1980s the idea started to gain
ground that a clear distinction should be drawn between
the physical disability on the one hand and the financially
quantifiable losses on the other.141 However, we note from
cedants’ loss reports that, until the turn of the millennium,
it was not common for actual loss of earnings to be separ-
ately itemised. The situation has now changed. Although 
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the underlying principles remain vague, at least in the case
of serious personal injury involving partial or total incap-
acity, in addition to compensation for permanent functional
deficit (“déficit fonctionnel permanent”) it is now also
customary to pay compensation for the actual loss of
earnings.

Permanent incapacity
In practice, compensation is paid under this head of dam-
ages (“incapacité permanente partielle/déficit fonctionnel
permanent”) only for physical harm as such (préjudice
physiologique) without regard to the economic conse-
quences. Permanent partial incapacity is therefore calcu-
lated according to degree of invalidity and age only, social
standing and earnings being irrelevant. Age is taken into
account since the longer the victim has to live with a physi-
cal or intellectual impairment, the higher the estimated
loss.

Initially a medical expert determines the degree of incapac-
ity from a table which lists the various possible forms of
dismemberment and expresses the relevant degree of
invalidity as a percentage. Although civil law does not stip-
ulate that a particular scale is binding, in practice the
“barème fonctionnel indicatif des incapacités en droit com-
mun”142 is normally used. This is based on the Guides to
the Evaluation of Permanent Impairment published by the
American Medical Association.

The courts then determine the compensation rate per per-
centage point (“valeur du point”) of degree of invalidity
using special tables that feature a dual progression: the
younger the victim and the greater the degree of invalidity,
the higher the rate. The rate per percentage point is then
multiplied by the number of percentage points corres-
ponding to the incapacity. The calculation thus takes the
degree of invalidity into account twice. Since the different
courts of appeal in France have their own progression
tables, there are regional variations.

Permanent loss of earnings
Loss of earnings (“préjudice professionnelle/écono-
mique”) is now always based on actual figures if the
injuries result in total incapacity. 

Expected earnings after consolidation are compared with
the earnings situation at the time of the accident, the onus
of asserting and proving the claim being on the injured
party. The requirements regarding proof are relatively
strict if impairment of career prospects is alleged. On the
one hand, compensation is due for the loss of a career
opportunity that could reasonably have been expected.
Indeed, in the case of civil servants and comparable
employees, a normal, average career path is assumed.143

A missed opportunity is also held to be a loss, particularly
in connection with choice of career. Compensation for
schoolchildren and students can be based on previous
academic record and on the professions of parents and
siblings.

On the other hand, a hypothetical change in an existing
earnings situation can never be assumed. Entrepreneurs
and those with irregular or fluctuating incomes have great
difficulty in substantiating an amount in respect of their
future earnings. In the case of most injured parties with no
fixed income, including children and students, compensa-
tion is based on the legal net minimum wage (SMIC). Even
people on fixed incomes are seldom held to have sus-
tained loss of career prospects. Instead, compensation is
normally based on net earnings at the time of the accident.
Moreover, loss of earnings is usually not even index-
linked. To include loss of future pension as well, the pres-
ent value of loss of earnings is calculated on the basis of
statistical life expectancy rather than up to the statutory
pensionable age.

Cost of care

In France, injured parties are free to choose their own care
regime. They can decide whether to be cared for in a nurs-
ing home or at home, by relatives or by professional car-
ers. The liable party cannot object on the grounds of the
injured party’s duty to mitigate the losses. In practice, with
the exception of persistent coma cases, preference tends
to be given to care at home (“tierce personne à domicile”)
as opposed to long-term residence in a nursing home
(“placement viager”). Minors normally attend a day-care
centre during working hours, so that there are additional
home care requirements in the evenings, at night and at
weekends. Compensation normally takes the form of life-
long annuities, often paid in four-monthly instalments. 
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Care at home
The injured party can claim the costs of home care pro-
vided by a third party (“tierce personne”) in full. If the care
is provided by relatives, the compensation is the salary of a
notional professional carer. Compensation for future care
is determined by court ruling or out-of-court settlement
once the claimant’s state of health has consolidated. Only
those costs that have already been incurred are settled on
the basis of actual disbursements. Thus, costs of care that
will recur over a given future period are always based on a
more or less abstract estimate.

As a rule, the cost per day of home care is initially calcu-
lated using the formula hourly rate times number of hours
per day. The hourly rate does not necessarily correspond
to the hourly wage of an individual carer, often including
the administrative costs and profit margin of a professional
care service provider. The hourly rate can vary consider-
ably depending on the service provided and the carer’s
qualifications. A distinction is often made between active
and passive care. Hourly rates for active care are based on
the average cost of a non-medical carer (“aide non-médi-
calisée”) who looks after the victim, performs housekeep-
ing duties and provides companionship. The work of pas-
sive carers is mainly confined to surveillance duties, and
the carer will accordingly sleep at the victim’s home.

The number of hours’ care per day is determined by a med-
ical adjudicator or court expert, although in legal proceed-
ings the final decision rests with the judge. In recent years,
there has been a tendency in the case of patients with
tetraplegia or severe brain injuries for the courts to award
24-hour care. Although today many people with quite
severe injuries are able to lead very independent lives
thanks to modern technology, if there are any doubts med-
ical experts have a decided preference for round-the-clock
monitoring, not least from the professional liability per-
spective. This may be divided into active care and passive
care (e.g. eight hours active and 16 hours passive care).
However, in many cases uniform 24-hour care is granted at
the hourly rate for active carers.

To calculate the loss per year, the daily rate is multiplied by
400 or 410 days. This takes the carer’s paid leave into
account.

Residential care
If the injured party is cared for in a specialised institution
(“institut specialise”), the costs are estimated on an annual
rather than an hourly basis. Since nursing home care can
be divided between a number of employees, the calcula-
tions are primarily based on the overall service provided
by the home rather than on those of an individual carer.

Future medical costs 

This head of damages includes all expected future medical
costs, particularly those relating to future surgery, regular
therapy and medication. The present value calculation and
method of payment are closely geared to the cost of care.

Remedial aids and equipment, accommodation, transport

Remedial aids and equipment (“appareillage”) primarily
comprise items such as wheelchairs, special beds, lifting
systems and prostheses. They often require regular
replacement because they are subject to wear and tear.
The present value is calculated and, where appropriate,
paid in the form of an annuity. Adapted vehicles also
require replacement at certain intervals. On the other
hand, the cost of converting the home (“adaptation du
logement”) is often settled by a one-off payment.
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Non-pecuniary losses 

In France, compensation for non-pecuniary losses (“préju-
dices personnels”) is mainly awarded under the following
heads: pain and suffering (“souffrances endurées/pretium
doloris”), aesthetic harm (“préjudice esthétique”), loss of
amenity (“préjudice d’agrément”) and damage to sexual
function (“préjudice sexuel”). There are, however, a num-
ber of other non-pecuniary heads of damages.

Damages for pain and suffering
The severity of pain suffered by the victim is determined
by a medical expert in accordance with the following scale:

1 = very slight (“très léger”)
2 = slight (“léger”)
3 = moderate (“modéré”)
4 = medium (“moyen”)
5 = fairly severe (“assez important”)
6 = severe (“important”)
7 = very severe (“très important”)

The calculation takes into account the duration and inten-
sity of pain, and includes the period subsequent to consoli-
dation. The expert has to consider various aspects includ-
ing the nature of the original injury, quantity and types of
medical procedures, period of hospitalisation and nature
and duration of subsequent examinations and therapies.
Difficult circumstances such as artificial feeding and artifi-
cial respiration, incontinence and psychic complaints are
also taken into account.144 The most severe grades (five to
seven) are allocated to serious burns or severe sensory-
motor disorders following brain or spinal cord injury.145

The courts determine the amount of compensation
awarded for pain and suffering. They are guided by deci-
sions reached by the higher appellate courts.146 The courts
also award a certain amount of compensation under this
head to patients in a persistent vegetative state.147

Loss of amenity
Originally, compensation for loss of amentity (“préjudice
d’agrément”) was only to be paid if special sporting or cul-
tural activities were rendered impossible. However, since
the beginning of the 1980s, the courts have also recog-
nised a right to compensation if general sensory percep-
tion (e.g. the sense of taste and smell) or daily pursuits 

such as reading were affected.148 Loss of amenity is
distinguished from difficulty in carrying out daily tasks
(“troubles dans les conditions de travail et d’existence”)
which, for compensation purposes, constitutes permanent
partial incapacity (IPP) and can be recovered by social in-
surance carriers.149

Aesthetic harm
If the injury leaves permanent traces such as scars, mutila-
tion or paralysis, the victim is compensated under the head
of aesthetic harm (“préjudice esthétique”). As with com-
pensation for pain and suffering, a medical expert deter-
mines the degree of severity in accordance with a seven-
scale table. The amount also depends on the injured
party’s sex, age, marital status and occupation, the highest
compensation being awarded to young, single females
whose profession relies on their appearance.

Damage to sexual function
Where this has been claimed, the courts will grant a
separate award in respect of damage to sexual function
(“préjudice sexuel”)150 if the sexual act has been rendered
(temporarily) impossible. 

Other non-pecuniary heads of damages 
The courts may also grant separate awards in the individ-
ual case in respect of loss of a normal family life (“préju-
dice d’établissement”), contamination, e.g. with the HIV
virus (“préjudice de contamination”), and restrictions on
activities common to the young (“préjudice juvenile”) or
elderly (“préjudice senile”).

Claims by relatives 

The parents and spouse of the victim can claim reimburse-
ment of travel and accommodation expenses (“frais de
transport et de séjour”) if the victim is a minor or in a
critical condition or if the presence of relatives seems
necessary on medical grounds. In severe cases, close
relatives can also lodge a claim in respect of their own 
non-pecuniary losses (“préjudice moral”). For this pur-
pose, it suffices to establish severe emotional distress 
on the relative’s part, brought about by the condition 
of a loved one. Such a condition need not necessarily 
be classified as an illness.151
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Death of the claimant

If the accident results in the victim’s death, whether imme-
diately or at a subsequent point in time, all claims which
the victim has already acquired pass to the heirs. These
relate primarily to incurred medical expenses, but also
include non-pecuniary losses suffered by the victim up to
the time of death.152 Compensation for permanent incap-
acity is reduced in accordance with the actual shortening of
the life span.153 The courts do not award lump-sum settle-
ments equivalent to 100% permanent incapacity in respect
of loss of life (“pretium mortis”). As physical prejudice in
the form of death would only occur in the split second after
death, the victim would have had no entitlement to such a
claim.154

Relatives can claim both loss of support and non-pecuniary
loss resulting from the death of a loved one (“préjudice
moral des proches”). The maximum bereavement dam-
ages to date for the most severe cases are €18,000 for
spouses and €25,000 for children.155 Since the award is not
conditional upon a particular blood relationship or legal
relationship, non-marital partners can also claim compen-
sation for pain and suffering under this head. In practice,
moderate pain and suffering payments are made to a vari-
ety of relatives, including grandparents, siblings, in-laws,
uncles, aunts, nephews and nieces.

Current developments and outlook

A working group set up in 2004 and chaired by Jean-Pierre
Dintilhac, president of the Second Civil Chamber of the
Court of Cassation, proposed a nomenclature for the differ-
ent heads of damages.

A draft reform of the law on liability and limitation submit-
ted to the Minister of Justice in September 2005 also
included a (non-exhaustive) list of heads of damages.

In the summer of 2006, a draft reference code was submit-
ted to the Minister of Justice with the object of quantifying
certain of heads of damages (permanent incapacity and
pain and suffering). This was rejected in October 2006.

The legislature has not as yet expressed its views on any of
these proposals. However, in April 2007, a circular was
issued by the Ministry of Justice stating that “the heads of
damages nomenclature included in the report submitted
by Mr. Jean-Pierre Dintilhac to the Minister of Justice con-
stitutes a benchmark which has met with the approval of
all parties involved in the compensation process”. Thus,
de facto a standard system governing the various heads of
damages has now been achieved. 
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Data-recording system 

Munich Re has established a personal injury database for
French motor third-party liability claims. The database
contains details of claims from the accident years
1980–2006 where there are sufficient data and where gross
incurred losses over their development were equal to or
greater than €3m. This threshold was reduced to €2m for
the years 1980–1989. More than 800 claims have now been
analysed. The data were recorded on four levels:

1 Individual claims
2 Evaluations of individual claims over the course of time 
3 Head of damages of the individual evaluation
4 Multiplier details for the individual heads of damages 

With these data, it is possible to perform a large number of
flexible analyses.

Portfolio

Injuries and sequelae

In France, losses exceeding €3m relate almost exclusively
to two injury categories: severe head and brain injuries
(“traumatisme crânien grave”, TCG) and upper spinal cord
injuries (“lésion vertébrale haute”), i.e. in the area of the
cervical vertebrae. The reason for this is that these
claimants require high-grade long term care.

Severe head and brain injuries make up two thirds of all
cases in the evaluation period 2000–2006 alone, followed
by upper spinal cord injuries with 26%. Generally there is
in addition severe traumatic brain injury (23%). However,
the enormous cost-of-care burden is usually due to the
spinal cord injuries. It is not possible to determine the
extent to which the additional severe traumatic brain injury
would in itself have engendered similar costs. Only 4% of
cases relate to injuries of the middle or lower spinal cord
and other severe injuries (polytrauma) account for just 2%
(Diagram 1).

Quantitative analysis 

Author: Dr. Wolfgang Kleiner
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In addition to the injuries, the sequelae have been
recorded and analysed separately. We differentiated
between primary and secondary sequelae assuming, for
recording system purposes, the physical to be the primary
sequelae, where there were physical and non-physical con-
sequences simultaneously. 

If we look specifically at the severe head and brain injuries
category (excluding cases where there is also spinal cord
injury), the injures are extremely diverse and complex.
Here too, most instances concern various types of paraly-
sis. In 12% of the cases there is cranio-cerebrally induced
(quasi) tetraplegia, and in 48% other forms of partial or full
paralysis (including tetraparesis, hemiplegia). In 16% of
the cases the victim is in a persistent vegetative state. Con-
siderable cognitive impairment is noted in 16%; behav-
ioural disorders or psychic problems (particularly with
frontal brain syndrome) are found in 10%. Various seque-
lae are often encountered in combination, e.g. in 12% of
the cases, motor and mental disabilities. In 6% intellectual
or psychic factors alone sufficed for the €3m limit to be
exceeded (Diagram 2).

Age groups 

We examined the age structure of the claimants at the time
of accident for the accident years 2000–2006, divided into
ten-year age groups. Almost half the claims relate to the
under-20s. The percentage rapidly diminishes with each
succeeding age group. There are few cases in the over-51
age group where the €3m mark is exceeded and none in
the over-61 group. This is because loss amounts for almost
all heads of damages are highly dependent on expected
remaining life span. The youngest age group (1–10 years)
is much more sparsely represented than the second
youngest (11–20 years) since losses tend to be underesti-
mated in the case of very young brain injury victims in the
years immediately following the accident. It has been
found that, in many cases, reserves subsequently have to
be topped up by quite substantial amounts. In addition, 
the findings may also reflect the fact that teenagers and
young adults have a higher exposure to road traffic risks
(Diagram 3).

The high proportion of very young claimants makes it
extremely difficult to accurately determine the reserves
required for large motor third-party liability claims in
France. Since consolidation of the state of health is nor-
mally established only after the claimant has reached
adulthood, cases may remain open for up to 20 years.
Throughout that period, the losses are fully exposed to
care-cost inflation and the risk of changes in the victim’s
care environment. Thus, the reserve calculation should
always include inflation and discounting assumptions for
the period up to consolidation in particular.

Settlement periods 

The special characteristics of French compensation law
lead in practice to very long settlement periods. This is
principally due to the need to wait for minors to reach
adulthood before consolidation can be medically estab-
lished and the amount of compensation determined.
Several years may then elapse between consolidation and
closure of the claim, due to negotiations and legal pro-
ceedings. According to our database, consolidation was
achieved within the first four development years in only
36% of cases. In 24%, consolidation occurred only after the
eighth development year. Most claims (four fifths) were
concluded between development years five and 16, whilst
9% remained open even longer, and 2% until the 20th
development year (Diagram 4).



47

Munich Re, Severe personal injury claims in Europe Quantitative analysis

3  Distribution by age group (2000–2006) 

Age group 0–10
Age group 11–20
Age group 21–30
Age group 31–40
Age group 41–50
Age group 51–60

2%
9%

15%

25%

17%

32%

1  Injuries for the accident years 2000–2006

Source: Munich Re

Severe head and brain injuries
account for around two thirds and
upper spinal cord injury for
around a quarter of claims over
€3m. Other injuries play only a
marginal role in this area.

2  Sequelae of severe traumatic brain injury (2000–2006)

Source: Munich Re

The diagram shows the sequelae
of severe traumatic brain injuries.

Source: Munich Re

This diagram shows that around
half of the claims above €3m
involved claimants who were
minors at the time of the accident.

TBI = Traumatic brain injuries

TBI + persistent coma
TBI + tetraplegia
TBI + other paralyses 
TBI + main sequela: blindness
TBI + other physiological sequelae
TBI + cognitive disorders
TBI + psychic or behavioural disorders
TBI + other paralyses + cognitive disorders
TBI + other physiological sequelae 
+ cognitive disorders
TBI + other paralyses
+ psychic problems 
TBI + other paralyses + cognitive disorders
+ psychic or behavioural disorders
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Closed files also remain on reinsurers’ books if (as in most
cases) they relate to annuity claims and the reserves have
not been commuted by the insurer. Until the claimant’s
death, claims may have to be reopened following a deteri-
oration in health, with in most cases dramatic increases in
incurred losses.

Inflation

Overall inflation

If we examine inflation based on all the analyses since
1980, we observe a long-term exponential trend. Since the
turn of the millennium, there have been spectacular cases
that carry reserves of more than €10m. These are mainly
instances where there is only one severely injured victim
(Diagram 5).

Overall inflationfor severe personal injury claims is sub-
stantially higher than general market inflation. This was
established by taking the average values of the evaluations
for the respective calendar years and applying the earn-
ings index of the metal industry (GIM), commonly used in
France, to them. The lower curve in Diagram 6 shows the
inflation values measured and the upper curve, superim-
posed inflation.

Impact of individual cost drivers

To discover what causes this high inflation, we have to
examine the evolution of the individual heads of damages
that make up the overall loss. We accordingly calculated
average annual inflation for the individual heads of dam-
ages, using all the evaluations in the database to establish
the effect of the individual cost drivers on the reserves.

Between 2001 and 2006 loss of earnings rose sharply – by
14% a year on average. Cost of care increased by an aver-
age of 10% per year. The cost of residential care (13%)
grew far more rapidly than that of care at home (8%).
Expenditure on transport, accommodation and aids and
equipment also rose by a hefty 7% per year on average. 

5  Inflation of overall claim costs 
Calendar-year assessments 1980–2006

Source: Munich Re

The diagram shows the exponen-
tial increase in overall claim costs
over a period of 25 years.
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The diagram shows how
many years elapsed prior to
consolidation of the victim’s
health (blue) and settlement
of the loss (green), expressed
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ment year.

120%

100%

80%

60%

40%

20%

0%

2 4 6 8 10 12 14 16 18 20 
Development year

Consolidated
Closed



49

Munich Re, Severe personal injury claims in Europe Quantitative analysis

The rises in medical expenses (5%) and lifelong medical
costs (3%) per year were below the average for losses
overall, whilst virtually nil inflation (1% per year) was regis-
tered in the case of non-pecuniary heads of damages.
Permanent partial disability was actually subject to 2%
deflation per year (Diagram 7).

One important finding that emerges is that high personal
injury inflation in France is certainly not attributable to the
awarding of higher lump sums for non-pecuniary losses.
On the contrary, the French courts adhere by and large to
the existing standardised amounts. Economic losses, on
the other hand, are major cost drivers, inflation being
fuelled principally by the introduction of loss-of-earnings
calculations based on actual figures and increases in the
present value of care annuities.

The different rates of increase of the cost drivers also
accounted for the considerable shift in the composition 
of average overall loss. A comparison of the periods 
1995–2000 and 2005–2006 (Diagrams 8 and 9) shows that
whereas pre- and post-consolidation cost of care rose from
47% to 59% and loss of earnings soared from just 3% to
8%, the percentage shares of other heads of damages fell,
in particular permanent partial incapacity (from 17% to 
just 8%). 

The fact that the rate of increase was greater for long-term
cost of care than for aggregate claim costs may indicate
that overall claims inflation will continue to accelerate,
since this head of damages accounts for a dominant and
steadily growing share.

The diagram shows the average
annual inflation of the individual
heads of damages.

7  Average inflation of individual heads of damages
(2001–2006, before indexing)

Source: Munich Re
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6  Superimposed inflation of overall claim costs
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Analysis of some important cost drivers

Loss of earnings
The sharp rise in this head of damages is primarily due to
the fact that there has only been widespread awareness in
France of the need to compensate actual, financial loss of
earnings in addition to physical invalidity since the turn of
the millennium. There was a significant increase in the
number of reports and the average figures for this head,
above all in 2003. However, this is a kind of one-off effect.
Provided the legal position does not change, we expect the
rate of increase in loss of earnings to gradually fall into line
with the general trend in earnings once the changeover to
the new system has run its course. Our analysis showed
that compensation for net annual salary is currently
€20,000 on average.

Cost of care 
The hourly rate for active care, used by cedants to deter-
mine the reserves, has increased significantly in recent
years – from an average €11 in 2000 to €14 in 2006. Munich
Re commissioned a market survey by the Institut TNS
Sofres (Paris) in 2006 to ascertain the actual level of hourly
rates in the French care market. This showed that, at
€16.50, the average hourly rate was considerably higher
than that on which French insurers based their reserves. 

However, this rate includes the employer’s social security
contributions, which are not payable if the employer is the
claimant. Nevertheless, actual care-cost inflation in recent
years has probably been even higher than that assumed in
our cedants’ revised reserves (Diagram 10).

As explained above, from 2001 at the latest, the present
value of annuity reserves must be discounted at 60% of the
TME and life expectancies are to be based on the TD 88/90
mortality tables. French insurers by and large applied this
requirement when calculating their reserves in the period
2002–2006. The TME fell steadily during this time – from
5.02% in January 2002 to 3.4% in January 2006. Accord-
ingly, the discount rate prescribed by law fell during the
same period by around one percentage point to about 2%
(Diagram 11).
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8  Average percentage of individual heads to overall loss
(calendar-year analyses 1995–2000)

Source: Munich Re

Cost of care after consolidation
(45%) makes up by far the major
share of overall claims costs.

9  Average percentage of individual heads to overall loss
(calendar-year analyses 2005–2006)

Source: Munich Re

The proportion of cost of care
after consolidation has risen
considerably in recent years,
standing at 56% in 2006. 

Loss of earnings has also
risen sharply, mainly at the
expense of permanent partial
incapacity. 
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Since, in addition to the mortality tables, the average age
of the injured parties (approximately 22–23 years at loss
occurrence) remained constant over the same period, the
fall in discount rate directly increased the average multi-
plier. Between 2001 and 2006 it rose from approximately 
23 to around 27. Annuity reserves steadily increased due to
the fall in discount rate. This, together with increases in
hourly care rates and hours of care, had a potentiation
effect on the overall loss amount.

How will cost of care develop in the future?

The rate of increase in hourly rates is likely to remain high
in the future. The results of the market survey indicate that
much higher care annuities are to be expected, particularly
if the percentage share of care by the family continues to
decrease in the wake of general social developments and if
demand for care increases due to the ageing population.
Munich Re’s baseline projections (low overall economic
inflation, growing demand in a competitive care market)
indicate that hourly care rates will have more or less
doubled by 2025.

Substantial further rises in the number of care hours per
day are unlikely. In theory, the now fairly standard 24-hour
cover is the maximum, although it is sometimes argued
that at certain times of day two carers are required to sit
paralysis patients up and lift them. 

Finally, the discount rate is not expected to fall indefinitely.
However, if life expectancy continues to increase, the intro-
duction of new mortality tables is likely to bring about an
increase in reserves.

Non-pecuniary losses
The different heads of damages for non-pecuniary losses
in France have increased very little in the past ten years
where catastrophic personal injury losses are concerned.
The average level is currently around €160,000. This
amount can generally be equally divided between the four
heads, i.e. €40,000 each to pain and suffering, aesthetic
harm, loss of amenity and damage to sexual function.

This quantitative analysis of the French loss portfolio has
shown that claims inflation is not uniform, and that there
are considerable variations between the different heads of
damages. To be able to estimate future settlement patterns
accurately the compensation levels of the individual heads
of damages must be observed. The major influence of the
parameters underlying future claims calculations has also
been made clear. We must ensure that those parameters
remain transparent so that we are able to quantify the
effects of future changes at all times.

11  Discount rate used to calculate cost of care
(calendar years 1998–2006)

Source: Munich Re

The discount rate has been falling steadily in
recent years. The point clusters show annual
levels calculated in accordance with the legal
requirement (60% TME).

10  Hourly rates for active and passive home care 
(calendar years 1986–2007)

Source: Munich Re

Annual claims for home care also rose sharply,
driven mainly by the rise in hourly rates: from
€60,000 (1996) to €94,000 (2006) on average.
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Differentiated markets with common problems

A comparison of compensation law in Germany, France
and England156 shows that there are still substantial differ-
ences between the different compensation systems in
Europe. In England, claimants’ legal costs are now
extremely high, and reimbursement is based on a very
generous test of reasonableness, whilst in Germany reim-
bursement is limited in accordance with the scale of fees
for lawyers and in France there is no obligation to refund
such costs.

The different social systems also give rise to significant dif-
ferences. Social insurance carriers in France and Germany
recover medical expenses in full. This is not the case in
England.

The different systems are gradually converging in some
areas. For example, whilst loss of earnings in Germany and
England has long been based on actual estimated future
earnings, it was until recently customary in France to pay 

flat-rate compensation based on the degree of disability
and age of the victim. The practice of granting actual
expected loss of earnings in addition to incapacity awards
is a recent development.

The form of compensation also differs considerably.
Whereas in England until recently lump sums only were
awarded, in France compensation for very severe injuries
is usually paid in the form of annuities. In Germany, com-
pensation may be paid as a lump sum, an annuity, or step-
by-step payments throughout the claimant’s life. The
option recently introduced in England of compensation in
the form of an annuity indicates that this is another area
where there is a certain amount of convergence between
the markets.

Other current developments affect particular markets only.
Thus, pain and suffering awards have increased signifi-
cantly of late in Germany, whilst in England they have risen
in line with inflation and in France there has been virtually
no increase.

A problem common to all three markets is the explosion in
the cost of care. As judges and experts have become much
more aware of the care needs of victims with brain or
spinal cord injuries over the years, so the extent of care 

Conclusions for claims
management
Author: Dr. Wolfgang Kleiner
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granted has greatly increased. Professional round-the-
clock care is now the compensation norm. Increased
demand and greater appreciation of care services have
also led to a massive increase in the cost of professional
care. Prices are likely to rise further in the coming years
and decades as demographic changes exert more pressure
on demand in the care market.

The longevity of the claimants also has a significant impact
on the cost of care. More and more, actuarial assumptions
are based on the normal average life expectancy of the
population. As life expectancy is multiplied by annual loss,
the victim’s age at loss occurrence is an increasingly sig-
nificant factor. Excess-of-loss claims portfolios include a
growing share of very young victims, which means 
a dramatic increase in the average settlement period of
reinsured losses. This concerns both the period up to
settlement, since it is in many cases necessary to wait 
for a minor to reach adulthood, and the period up to the
claimant’s death, if payment does not take the form of a
lump sum. Annuity present values, which are based on
payment periods of several decades, are particularly sensi-
tive to changes in the underlying present-value premises
(inflation, discounting, mortality). The reserves of these
claims portfolios are highly susceptible to economic risks
which are difficult to predict over the lengthy time periods
involved.

Markets in which the care of the severely injured has been
defined as a responsibility of the state, and where there is
either no provision for recovery by the social insurance
carriers or where blanket agreements have been con-
cluded with the insurance industry (e.g. the Nordic states,
the Netherlands) have so far been spared the drastic
effects of care cost inflation. However, if the social system
were to change, these markets too could suddenly face the
problem of care-cost inflation. Although the cost of care in
the new central and eastern European EU Member States
still has some way to go before it reaches western Euro-
pean levels, increases are nonetheless evident here also.

Requirements for calculating reserves 

Experience shows that, for a long time, insurers underesti-
mated the high rate of personal injury inflation in a number
of European markets so that reserves had to be increased
quite substantially. When ongoing high inflation coincides
with a bolstering of reserves, it is difficult to assess the
business on the basis of loss experience. For that reason,
severe personal injury reserves must be quantified in
detail as soon as possible.

The calculations have to be divided as precisely as possi-
ble between the individual expected heads of damages,
each head being split into “reserved”, “paid”, and
“incurred” and updated at least once a year. Future losses
must be calculated by means of an annuity present-value
formula. This applies to annuities and lump sums. The fac-
tors required are: annual loss, discount rate, inflation rate,
commencement date of the annuity, discount period, mor-
tality table, actual term of annuity if applicable, and multi-
plier. These generally depend on the legal system. The
annual loss is estimated according to the current level of
compensation. It may be worth carrying out market
research to determine care-cost rates. It should be noted
that any change in the individual factors used to calculate
present value can affect the aggregate loss quite signifi-
cantly, especially in the case of young claimants. If settle-
ment is likely to take a number of years, appropriate index-
ing and discounting should also be applied over the
corresponding period.

Munich Re will be happy to help its clients to calculate indi-
vidual loss reserves and draw up reserving guidelines. We
also have the necessary international experience to assist
with Green Card claim estimates.
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Maintaining claims reporting quality

Excess-of-loss reinsurers, with a high proportion of per-
sonal injury losses due to the nature of the business, need
to know more about how losses that affect them have been
calculated. This is because of the high rate of personal
injury inflation and the risk that reserves will have to be
revised upwards. Consequently, each loss report should
include a reserve calculation, and this should be updated
annually or immediately after any major change.

Notification of the date of final settlement is also very
important to the reinsurer so that it can determine the
actual current level of compensation in the market. The
notification should accordingly provide a breakdown by
head of damages. If payment is in the form of a lump-sum
settlement, the percentages of the different heads of dam-
ages should at least be estimated. The key points are the
precise designation of the different annuities and lump-
sum payments, details of the factors used to calculate
present value, whether/when any adjustment in the annu-
ity present values is likely and whether commutation by
the reinsurer is desired.

Thanks to its broad view of the market, Munich Re is able
to use these details to give insurers vital information about
compensation levels, inflation and individual reserving
quality.

Requirements for claims management

Personal injury claims also place heavy demands on insur-
ers’ claims management. To be able to estimate loss
amounts in good time, insurers have to actively investigate
claims from the outset. It is advisable to build up a relation-
ship of trust with claimants as soon as possible so as to
avoid prolonged and costly litigation and find ways of
guaranteeing them the best possible care and quality of
life at reasonable cost. The most expensive care schemes
are not necessarily the best. Claimants will arguably derive
more benefit from improvements to their living conditions
and from greater independence than from high carer costs.
For this reason, insurers should get involved in rehabilita-
tion and care management as soon as possible. In this way,
uncertainties about expected cost levels can be removed,
and settlement speeded up.

Munich Re regularly visits clients and provides claims-
management support by giving feedback on their claims
organisation and procedures. We can also provide details
about experts and rehabilitation service providers.
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Testing the boundaries of insurability

Depending on the market conditions, insurers are faced
with varying risk-of-change potentials from severe per-
sonal injuries, and have to consider how that risk can be
effectively tackled, whether by proactive claims manage-
ment or by transferring the risk to the reinsurer. 

If the risk is shared on a proportional basis, adverse loss
developments from severe personal injuries are divided
equally between insurer and reinsurer. An additional
balancing effect is derived from the large number of less
severe claims not affected by the risk of change. In excess-
of-loss reinsurance (XL), which is the leading form of risk
transfer in many markets, the risk of change that rests with
the reinsurer is often the central issue.

Reinsurers in markets such as France and England have
suffered serious losses due to a lack of transparency and
difficulty in forecasting severe personal injury claims.
However, these experiences help to ensure a profitable and
sustainable commitment in our markets.

The issue that faces reinsurers is understanding the
boundaries of predictability (and ultimately insurability).
They have clearly been reached when, even after 15 years,
loss estimates are subject to regular linear increases and
the pattern shows no signs of degression. In certain mar-
kets, following such developments, legally prescribed
compensation levels have been introduced (Spain, Den-
mark) or severe personal injury losses removed from the
motor liability indemnification schemes (New Zealand, and
recently also New South Wales, Australia), demonstrating
that the limits have been reached here.

The leverage or gearing effect within XL reinsurance regu-
larly leads to disproportional inflation of the layer loss bur-
den compared to average ground-up loss inflation. It is
therefore extremely important that XL reinsurers know and
understand the various drivers of the risks of change in
their markets. In addition to changes in jurisprudence,
adjustments to discount rates, new mortality tables and
higher medical expenses, the effects of other factors
should not be underestimated. For instance, advances in
medical technology (see page 56) have led to an increase
in frequencies due not only to falling mortality rates, but
also to longer survival rates, and hence longer settlement
periods with regard to the most severely disabled. 

Conclusions for
underwriting
Authors: Rolf Beck, Dr. Karsten Filzmaier
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Source: Strauss, D. J., DeVivo, M. J.,
Paculdo, D. R., Shavelle, R. M. (2006).
Trends in Life Expectancy after Spinal
Cord Injury. Archives of Physical Medi-
cine and Rehabilitation, 87, 1079–1085

The importance of advances in medical technology 

The ability to predict how severe personal injuries will
develop is particularly important in motor third-party liabil-
ity insurance because it often takes more than 15 years for
claims to reach final settlement. In this respect, it differs
substantially from health insurance, for instance, where
the expected claims expenditure for the subsequent year
only has to be assessed. A period of 15 to 20 years is,
however, a quantum leap in terms of advances in medical
technology.

This can be seen in the way mortality rates have devel-
oped. Whereas in 1975 the death rate among polytrauma
patients was around 40%, the current figure is approxi-
mately 20%, i.e. the rate has halved within a period of 
30 years (see Diagram 1).

Reasons for falling mortality rates

One reason is that survival prospects have vastly improved
as a result of the considerable expansion in the provision
of emergency services in recent years. Emergency service
units, emergency doctors and helicopters now cover 
virtually the whole of Germany. Another reason for the
improvement is that huge strides have been made in acute
care management, with the establishment of dedicated
trauma centres, and units where patients can receive
specialist treatment. In addition, thanks to revolutionary

developments in the diagnostics field, such as computer
tomography and ultrasound, the full extent of injuries and
any life-threatening complications can quickly be deter-
mined. The availability of special blood products is also
improving, and significant progress has been made in
intensive medicine, with advances in respiratory support,
renal replacement procedures, positioning therapies and
circulation monitoring. These developments, combined
with a host of new pharmaceutical products, promote
successful intensive care treatment. There are also steady
improvements in life support care.

In the light of such welcome advances in medical science,
the German Association for Accident Surgery (Deutsche
Gesellschaft für Unfallchirurgie) predicts that the acute
mortality rate will fall still further – from the current 20% 
to 10% – and that the life expectancy of survivors will
increase. The association has not, however, indicated a
precise timeframe for these developments. 

Progress in medical technology is of major significance
because as well as directly increasing the costs of provid-
ing acute or intensive medical care for the severely injured,
it can also prolong life, and thus lead to a rise in the cost-
of-care needs and loss of earnings, which account for more
than 60% of ultimate expected losses.

Tetraplegia example: during the period in ques-
tion, the acute mortality rate decreased by
some 50% for the first two years. Thereafter, it
fell from 29% in the period 1973–79 to 14% in
the period 1990–2004.

1  Fall in tetraplegia mortality rates within the first 24
months
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Medical advance resulting in reduced mortality rates and
increased life expectancies is a systemic risk, affecting all
severe personal injuries. The German Association for
Accident Surgery white paper on the care of the severely
injured157 also noted that the number of cost-intensive
patients had increased sixfold in the last ten years.

Analysis of loss drivers and risk of change

Underwriters need to know the settlement pattern of
severe personal injury claims to be able to assess its man-
ageability. The manageability of the corresponding devel-
opment is primarily defined by the duration and shape of
the pattern (incurred and paid).

The duration and shape of the settlement pattern are
strongly influenced by the type of compensation: lump
sums158 or annuity payments159.

Lump-sum settlement patterns are generally more pre-
dictable, especially if claims cannot be reopened. In the
case of annuities, payment obligations normally last
throughout the victim’s entire lifetime. The risk of change
is more calculable in those instances where the market
environment permits early commutation or structured
annuity settlements without reopening of the claim.

The longer the settlement period, the greater the exposure
to risks of change – uncertainty rises, manageability falls.
Whilst the influencing factors are limited and settlements
predictable in some business environments, in others the
situation has to be regarded as critical. A general inflation-
ary trend can be observed in the case of specific heads of
damages (e.g. cost of care). In addition, general factors
such as higher life expectancies result in longer annuity
payment periods, and changes in the discount factor could
affect present-value calculations. 

The individual heads of damages must be analysed in
detail in order to identify the main loss inflation drivers and
develop a suitable system for monitoring the particular
dynamics that operate within the segment of severe per-
sonal injuries. Optimum transparency and cooperation on
the part of the insurance companies ensure that the data
received by the reinsurer are of the requisite quantity and
quality. 

Analysing individual heads of damages also enables rein-
surers to measure annual inflation. Precise knowledge 
of the main drivers promotes better understanding of
changes in historical settlement patterns and more ac-
curate future loss projections.

It is also important to fully appreciate how the different
factors affect claims inflation:

– Some trends can affect loss frequency (such as falling
mortality rates or lower accident figures), or loss
amounts (increased care-cost rates, for example). There
is often reference to increased frequencies above a cer-
tain loss level. This, is caused by the combination of a
real increase in frequencies caused by higher survival
rates and an artificially induced frequency due to the fact
that losses exceed this threshold as a result of inflation
(i.e. claims already reported become more expensive,
exposing a layer not previously affected by them).

– The projection of future loss inflation is also challenging
because the various factors involved affect different
periods. For example, changes in the law that apply to
claims from a specific date cause accident-year effects,
whilst factors such as the increased cost-of-care impact
all open claims (calendar-year effect).

– The relationship of the individual loss components to
each other also has an impact. Thus, future inflation may
be largely dominated by a specific component, so that
the overall inflation rate is drawn closer to the inflation
rate of that component. This can be seen in the UK mar-
ket, where cost of care accounted for 34% of overall costs
in 1996. By 2005, above-average increases of 16% per
annum had boosted that share to 48%, and by 2010 it is
expected to be as much as 51%.The outcome will be
higher overall inflation than that measured in the past.
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Impact of gearing/leveraging effect

The risk of change can be severely amplified for the XL
reinsurer through the gearing/leveraging effect.

For example, if there are two losses, one of €1.5m and the
other of €950,000, the total loss for the €1m in excess of
€1m layer is €500,000. If ground-up inflation at 10%
increases those losses to €1.65m and €1.045m respect-
ively, the reinsurer has to pay €695,000 – a 39% rise
(€695,000/500,000 = 1.39).

These effects and mechanisms have to be taken into
account in a variety of ways, e.g. for indexation of histori-
cal data, choosing satisfactory pricing parameters and
selecting suitable coverages.

Portfolio management by market clustering

Munich Re differentiates between business environments
according to the degree of risk of change, and then devises
a corresponding portfolio strategy. For this purpose,
incurred and paid patterns are considered.

In Diagrams 2 and 3, typified patterns show XL reinsurance
business with greater or lesser exposure to the risk of
change.

Characteristics to be taken into account with an incurred
pattern:

– Point of stabilisation 
– Volatility of individual accident years 
– Steepness of gradient and whether degressive or linear

shape

The factors to be considered with a paid pattern are:

– Period up to convergence with incurred pattern
– Steepness of gradient 
– Volatility of individual accident years

Business environments are divided into cluster groups
based on the criteria described. Although the starting point
is a retrospective observation, current findings and trends
are added to the evaluation at the next stage, so that clus-
tering always represents the best estimate.

The following business environments can be described for
severe personal injury losses:
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The longer the period in which
loss experience deteriorates, with
no perceptible sign of stabilisa-
tion, the more exposed the
insurer’s position.

The longer the settlement period,
the more difficult it is to estimate
the ultimate expected losses.
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The “uncritical” business environment: There is consider-
able confidence about future settlement of severe personal
injury losses, e.g. final settlement of the losses within five
years.

The “watch” business environment: There are no specific
concerns about the predictability of future loss develop-
ments as such, but there is reason to closely monitor the
business environments concerned with regard to potential
changes. Business environments with settlement periods
for the incurred patterns of more than 15 years and a
losses paid to losses incurred ratio of less than 90% within
ten years have significant potential for changes in settle-
ment pattern, and consequently in settlement losses.

“Critical” business environment: The medical and legal
factors, and accordingly future settlement, are very hard to
predict. This is the case, for example, if the incurred pat-
tern settlement period spans more than 15 years and if, at
the same time, the incurred pattern is steep and linear.

The settlement patterns and cost developments of severe
injury losses are very difficult to forecast in markets with
these characteristics.

Underwriting options 

Munich Re’s strategy for dealing with severe personal
injury losses and the inherent risk of change varies accord-
ing to the business environment.

The risk-of-change potential in the different markets is reg-
ularly monitored. For this purpose, findings derived from
the systematic monitoring of overall trends in jurispru-
dence, legislation and medical technology are considered,
as well as analyses of market-specific trends.

As soon as a market is classified as a “watch” market, it is
essential that individual losses be analysed in detail to
determine historical and future inflation. Since loss infla-
tion is not closely correlated with loss indices available in
the public domain, reinsurance pricing should be deter-
mined using special indices produced using the actual
measured rate of historical inflation.

Furthermore, future tail-factor developments and changes
in loss amount and frequency must be separately forecast
to ensure correct pricing. 

In addition, contract features need to be negotiated, which
respond dynamically to the particular risks of change, so
that one side does not bear the full brunt of adverse de-
velopments. Suitable contract conditions include index
clauses, appropriate claims reporting and claims co-
operation clauses, and a general acts in force clause that
provides for a renegotiation of treaty terms if changes in
legislation or jurisprudence have a prospective or retro-
active effect. The imperative of a fair sharing of the im-
pacts of risk of change between reinsurers and insurers is
justified because of the leverage effect described above,
but also because reinsurers have limited means at their
disposal to counteract the inflation drivers proactively 
and promptly. 

For “critical” markets, where uncertainty about projecting
ultimate expected losses is high due to unstable environ-
ments and lengthy settlement patterns, the many
unknowns often render it impossible to reach an accept-
able consensus on adequate reinsurance pricing levels that
reflect the risk of adverse loss developments. In such
cases, traditional reinsurance products have their limita-
tions. In any case, contract conditions would have to be
agreed directly aimed at the assumed run-off pattern, such
as annuity clauses with commutation agreements or caps
per loss or treaty. Alternatively, products such as index-
based covers could be considered. These are products
which do not cover actual loss expenditure, but rather
indemnify pre-defined amounts in the event of severe per-
sonal injury losses. Eligibility for payment is based on
objective criteria such as a degree of disability determined
by the courts, or the level of annual cost of care.
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Conclusion

Ultimately, traditional reinsurance solutions are often of
limited scope in dealing with the complex, dynamic devel-
opments that accompany severe personal injury claims if
the principles of compensation and risk-of-change drivers
of a given market no longer permit reliable projections of
ultimate expected losses. Transparency and cooperation
between insurers and reinsurers are essential to ensure
stable conditions for the insurability of severe personal
injury losses in the future.

Munich Re is investing in the necessary expertise by keep-
ing a close watch on factors such as legal trends and
advances in medical technology. Together with our clients,
we will devise viable and reliable forms of coverage.

Understanding the risk of adverse loss developments in
severe personal injury claims and the potential volatility 
in annual accounts is also of paramount importance for
primary insurers, bearing in mind changing solvency
requirements. Munich Re strives to be a partner in all 
these areas.



61

Munich Re, Severe personal injury claims in Europe

Authors

Margarita von Tautphoeus
Responsible for the French,
Belgian and Luxembourg markets.
Her professional experience
covers health and compensation
insurance worldwide.

Europe/Latin America 
mtautphoeus@munichre.com

Dr. Wolfgang Kleiner
A lawyer, he is responsible for
liability claims in France, the
Netherlands and Mexico. He
manages the personal injury loss
database for France.

Europe/Latin America
wkleiner@munichre.com

Dr. Ina Ebert
A lawyer and apl. professor, she
deals with the underlying prin-
ciples of liability and insurance
law and emerging risks.

Corporate Underwriting/
Global Clients 
iebert@munichre.com

Rolf Beck
A lawyer, he is responsible for
casualty global underwriting 
standards. He was previously in
charge of Munich Re’s Australia
Casualty Department, focusing on
the reinsurance of severe bodily
injuries in relation to motor 
third-party liability and workers’
compensation business.

Corporate Underwriting/ 
Global Clients
rbeck@munichre.com

Christian Hoffmann
As a senior claims lawyer, he is
responsible for the German
market, focusing on the assess-
ment of severe personal injury
claims from a liability perspective
and claims management.

Germany, Asia Pacific and Africa
chhoffmann@munichre.com

Dr. Karsten Filzmaier
A specialist in internal medicine
and cardiology, he is a medical
consultant in the Centre of Com-
petence Medical Risk, Research &
Underwriting.

Life 
kfilzmaier@munichre.com

Patricia Isac
Has longstanding experience as 
a claims lawyer in the French
market. Her special fields include
the adjustment of severe personal
injury claims.

MR Paris 
pisac@munichre.com

Dr. Klaas Sijbrandij
Chief Actuary at Munich 
Reinsurance Company UK General 
Branch. His responsibilities
include pricing, reserving and
actuarial analyses for projects
such as the personal injury claims
inflation study.

MRUK General Branch 
ksijbrandij@munichre.com

Stephen Dewar
A senior claims specialist with
over 25 years’ experience in
casualty claims, including large
personal injury claims and motor
liability insurance in the UK.

MRUK General Branch
sdewar@munichre.com

Christoph Schultheiss
A lawyer with extensive experi-
ence as a claims lawyer with
Munich Re. His work focuses on
the reserving and adjustment of
severe personal injury claims.

MR Paris
cschultheiss@munichre.com



Munich Re, Severe personal injury claims in Europe

62

1 The BGH has assumed a possibility of con-
siderable whiplash injuries from collisions at
walking pace since 2003. Cf. BGH (28.1.2003)
NJW 2003, 1116.

2 Cf. Section 7 II Road Traffic Act in the version
up to 1.8.2002 with Section 7 Road Traffic
Act new version.

3 Thus Section 8 a Road Traffic Act (post
1.8.2002 version).

4 HR 28 February 1992, NJ 1993, 236; VR 1992,
93.

5 Section 828 II Civil Code (post 1.8.2002
version).

6 Section 253 II Civil Code compared to
Section 847 Civil Code (pre 1.8.2002
version).

7 See Sections 253 II, 847 II Reg E of 1998, BT
printed matter. 13/435; Section 253 II of the
draft of 2001,BT printed matter 14/7752.

8 Detailed D. Looschelders, in: E. Lorenz (ed.),
Karlsruher Forum 2003: The second law on
the change to compensation law regulations
(2004), p. 39 et seq.

9 Ital. Cassazione, No. 8827, 8828 (31.5.2003).
10 See examples in: B. A. Koch, Comparative

Remarks, in: H. Koziol/B. C. Steininger (eds.),
European Tort Law 2005 (2006), p. 602 et
seq., Rn 39 et seq. and European Tort Law
2002 (2003), p. 512 et seq., Rn 16 et seq.; W.
Reisinger, The Significance to the Insurance
Industry of Damages for Non-Financial Loss,
in: H. Koziol/B. C. Steininger (eds.), Euro-
pean Tort Law 2001 (2002), p. 537 et seq.

11 BGH again (16.12.1975) NJW 1976, 
12 Standard Federal High Court, civil division

120, 1 (13.10.1992).
13 Kiel District Court (11.7.2003) VersR 2006,

279, confirmed by Schleswig State Court
(4.12.2003) for a small child who is para-
plegic from the neck down after a road
accident.

14 For example in Denmark, see Liability of
Damages Act (EAL), Act. No. 463 of 7.6.2001.

15 Sweden: Tort Law Liability Act (SkL) 2002:
Denmark: Liability of Damages Act (EAL),
Act. No. 463 of 7.6.2001.

16 Recognition of compensation for pain and
suffering for relatives since higher court
(16.5.2001), civil law 001/73.

17 An overview of the current legal situation
with: B. A. Koch, Comparative Remarks, in:
H. Koziol/B. C. Steininger (eds.), European
Tort Law 2005 (2006), p. 602 et seq., Rn 30 et
seq.; A. Janssen, ZRP 2003, 156.

18 For Germany see. Federal High Court civil
division 56, 163 (11.5.1971); BGH (4.4.1989)
NJW 1989, 805; for the Netherlands. Hoge
Raad (22.2.2002) European Review of Civil
law 3-2003, 412.

19 BGH (18.7.2006) NJW 2006, 3268; similar in a
medical liability case Koblenz State Court
(3.3.2005) Vers R 2005, 1400.

20 Decision of the House of Lords in Page v
Sheerness Steel, Wells v Wells and Thomas
v Brighton Health Authority of 16.7.1998.

21 For example R. Kornes, RuS 2003, 485 and
2005, 1.

22 For example all over the UK since 1.4.1999;
in France the “salaire garanti” (SMIC) was
increased by the law of 2.1.1970, from 1996
to 2006 of €5.78 to €8.27 per hour, see the
overview at
www.tripalium.com/chiffres/smic/
chiffre2.htm; Plans to introduce minimum
wage also exist in Germany.

23 See for example Germany Federal High
Court civil division 140, 39 (10.11.1998), in
contrast to the BGH (1.10.1985) Vers R 1986,
173.

24 For example the new Manual Handling Oper-
ations Regulations for GB (1992/2002).

25 In Section 7 of the 2003/88/EG directive of
4.11.2003, similar to the previous 93/104/EG
directive of 23.11.1993.

26 See for example GB Access to Justice Act
1999 (Amendment to the Courts and Legal
Services Act 1990); for Germany see the
decision of the Federal Constitutional Court
of 12.12.2006, 1 BvR 2576/04 according to
which the general prohibition of conditional
fees is unconstitutional.

27 Thus in Germany for example by process
financing concepts on the basis of a success-
ful participation Foris, D.A.S., Allianz,
Roland etc.

Bibliography

Europe



63

Munich Re, Severe personal injury claims in Europe

28 Road Traffic Act in the version of the promul-
gation of 5 March 2003 (Civil Code I p. 310,
919), last changed by article 9 and article 10
para 7 of the law of 5 January 2007 (Civil
Code I p. 2).

29 General conditions for motor insurance
(AKB).

30 Section 10 para 6 AKB.
31 BGH VersR 1970, 766.
32 BGH VersR 1986, 596.
33 BGH NJW 1967, 2053.
34 BGH VersR 1959, 374.
35 BGH VersR 1961, 1018.
36 BGH NJW 1987, 2741.
37 BGH III. appellate court in VersR 1965, 793.
38 BGH VI. appellate court in VersR 1970, 640.
39 BGH VersR 1987, 668.
40 BGH VersR 1980, 529.
41 Oldenburg State Court NJW – RR 1993, 798.
42 BGH VersR 1957, 750.
43 Cologne District Court NJW 1984, 1811.
44 BGH VersR 1985, 63.
45 BGH VersR 1972, 1075; BGH VersR 1974,

1016.
46 BGH NJW – RR 1992, 792.
47 BGH VersR 1974, 1016.
48 BGH VersR 1974, 604.
49 BGH NJW – RR 1992, 792.
50 BGH GrS VersR 1968, 852; BGH VersR 1992,

618.
51 BGH VersR 1970, 640, 641.
52 BGH NJW 1969, 2281.
53 BGH VersR 1970, 129.
54 BGH VersR 1969, 1040.
55 BGH VersR 1965, 786; BGH VersR 1984, 583.
56 BGH NJW 1956, 219.
57 Oldenburg State Court NJWE – VHR 1998,

18.
58 BGH VersR 1974, 162; BGH VersR 1982, 238.
59 BGH NJW-RR 1992, 791.
60 BGH NJW-RR 2004, 671.
61 BGH VersR 1982, 238.
62 BGH NZV 2002, 268.
63 BGH NZV 2005, 629.
64 BGH NJW 2006, 1271.
65 BGH VersR 1982, 238.
66 BGH VersR 1978, 149.
67 BGH NZV 2001, 473.
68 BGH NZV 1999, 76.
69 BFH DB 1995, 19.
70 BGH VersR 1982, 238.
71 GrZS BGH of 06.07.1955 in BGHZ 18, 149.
72 BGH VersR 1976, 660.
73 BGH r+s 1993, 56.
74 BGH NJW 1991, 747.
75 BGH VersR 1971, 905.
76 BGH NZV 1991, 305.
77 BGH VersR 1955, 615; BGH NJW 1959, 1031;

BGH VersR 1981, 1178.
78 GrS BGH VersR 1955, 615.
79 BGH NJW 1957, 383.
80 OLG Frankfurt ZfS 1992, 225.
81 BGH VersR 1957, 532.
82 BGH VersR 1967, 1093.
83 BGH NZV 2000, 507.
84 BGH 14.2.2006 – VI ZR 322/04.
85 Munich State Court VersR 1979, 1066.
86 BGH NJW 1974, 1373.
87 BGH NJW 1974, 1373.
88 BGH VersR 1993, 56.

89 BGH VersR 1952, 97; BGH VersR 1971, 717.
90 BGH NZV 1998, 149.
91 BGH VersR 1986, 264.
92 BGH VersR 1987, 1243.
93 BGH VersR 1976, 877.
94 BGH Vers 1976, 877.
95 Ruling of the Senior Appellate Court of

9.7.1968.
96 BGH NJW 1980, 2196.
97 BGH NJW 1980, 2196.
98 Nuremberg State Court VersR 1992, 188.
99 Stuttgart State Court NJW 1961, 2113.

100 BGH VersR 61, 856, 857.
101 BGH NJW 1998, 307.
102 BGH NJW 1960, 910; BGH NJW 1973, 2103.
103 In the case of paid, public service passenger

transport this restriction does not however
apply for the owner of the vehicle who is
liable for compensation or the trailer.

104 Cologne State Court, 30.5.2005, 21 U 22/04.
105 See also Hoffmann in VW 2004, 507 et seq.

106 Road Traffic Act 1972.
107 Road Traffic Act 1988.
108 Fatal Accidents Act 1976.
109 European Communities (Rights Against

Insurers) Regulations 2002.
110 The recent 8th edition increases the bracket

to £165,500–235,000.
111 Ibid. £750–2,550.
112 Smith v Manchester Corporation [1974] CA.
113 Evans v Pontypridd Roofing Ltd [2001] CA.
114 Roberts v Johnstone [1989] CA.
115 The Personal Injuries (NHS Charges)

(Amounts) Regulations.
116 Wells v Wells [1998] HL.
117 By the Lord Chancellor using his discretion

under the Damages Act 1996.
118 Government Actuary’s Department Actuarial

Tables for use in Personal Injury and Fatal
Accident Cases, 6th edition published May
2007.

119 The Courts Act 2003 amending S.2(1) of the
Damages Act 1996.

120 The Court of Appeal is likely to hear a num-
ber of test cases on this point in November
2007.

121 Heil v Rankin (2000) All ER 138 
http://www.hmcourts-service.gov.uk/judg-
mentsfiles/j594/civil_personal.htm

122 ELT refers to English Life Tables which are
based on historical mortality.
Project refers to projected life tables.
Percentages refer to the discount rate in
force at the time of settlement.

Germany England



Munich Re, Severe personal injury claims in Europe

64

123 Code des Assurances, Article L. 211-1.
124 Code des Assurances, Article R. 211-7.
125 Code des Assurances, Article L. 421-1 et

suivants.
126 Loi 85-677 05/07/1985 tendant à l’améliora-

tion de la situation des victimes d’accidents
de la circulation et l’accélération des procé-
dures d’indemnisation.

127 Lambert-Faivre, Yvonne, Droit des assur-
ances, 11e édition, Paris 2001, n° 735.

128 Henry, Xavier et al., Méga Code Civile, édi-
tion 2005, Paris, Art. 1384 , p. 1 705, n° 26.

129 Méga Code Civile, Art. 1284, p. 1720, n° 102.
130 Le Roy, Max, L’évaluation du préjudice cor-

porel, 17e édition, Paris 2004, p. 24, note 24.
131 Lambert-Faivre, Droit des assurances, 

n° 835.
132 Décret n° 86–973 du 8 août 1986.
133 Art. A331-10 Code des Assurances.
134 Le Roy, L’évaluation du préjudice corporel,

n° 172.
135 Cass. crim. 5 mars 1985, Michaux: Bull. crim.

n° 105, 1°, p. 275.
136 Cass. 2e civ., 18 déc. 1978: Bull. civ. Ii, n° 281,

p. 215.
137 Le Roy, L’évaluation du préjudice corporel,

n. 134.
138 Loi n° 2006–16140 du 21 décembre 2006 de

financement de la sécurité sociale pour 2007,
Journal Officiel de la République Française
du 223 décembre 2006.

139 Report in: Droit social, avril 1984.
140 Cass. 2e civ., 3 juin 1955: JCP 1955, 8814.
141 Rapport de la Commission Bellet, quoted in

Max Le Roy, p. 33.
142 Le Concours médical, n° 25 du 19 juin 1982.
143 Cass. 2e civ., 9 juill. 1954: Bull. civ. II, n° 275,

p.1 78.
144 Le Roy, L’évaluation du préjudice corporel,

n° 145/146.
145 Classification des souffrances endurées

suivant la nature du traumatisme, d’après
les docteurs Thierry et Nicourt, dans: Le Roy,
L’évaluation du préjudice corporel, p. 57.

146 Le Roy, L’évaluation du préjudice corporel,
n° 148.

147 Cass. 2e civ., 10 déc. 1986: Bull. civ. n° 188,
p.128.

148 Cass. crim. 9 mars 1982: Bull. crim. n° 71,
p.183; Cass. 2e civ., 25 févr. 1981, Bull. civ. II,
n° 43, p.29; Cass. crim. 3 avr. 1987, JCP 1979,
II, 19168).

149 Cass. soc. 9 nov. 1976: Bull. civ. V n° 573.
150 Cass. civ. 2e, 6 janv. 1993: Bull. civ. II, n° 6.
151 Le Roy, L’évaluation du préjudice corporel,

n° 158, m.w.N.
152 Cass. civ. 18 janv. 1943: DC 1943, 45.
153 Cass. crim. 16 juill. 1980: Bull. crim. n° 224,

p. 587.
154 T. corr. Seine, 11e ch., 19 nov. 1957: JCP

1958, II, 10417.; Cass. crim. 30 oct. 1979:
Bull.crim. n° 229, p. 814.

155 Le Roy, L’évaluation du préjudice corporel,
n° 247 et 251.

156 The brochure is explicitly about England
(and not the United Kingdom) because there
are substantial differences between the Eng-
lish and Scottish compensation systems.

157 http://www.dgu-online.de/ de/unfall-
chirurgie/weissbuch/ index.jsp?page-
name=weissbuch.

158 English: lump sums.
159 English: periodical payments.

France Conclusion



© 2008
Münchener Rückversicherungs-Gesellschaft
Königinstrasse 107
80802 München
Germany
Tel.: +49 (89) 38 91-0
Fax: +49 (89) 39 90 56
http://www.munichre.com

Responsible for content
Dr. Wolfgang Kleiner
Legal Counsel
Europe/Latin America
Tel.: +49 (89) 38 91-64 52
Fax: +49 (89) 38 91-7 64 52
E-mail: wkleiner@munichre.com

Printed by
Druckerei Fritz Kriechbaumer
Wettersteinstrasse 12
82024 Taufkirchen/München
Germany

Picture credits
Cover: Imagesource/Digital vision
p. 2: Getty Images/MIXA
p. 4: Imagedirekt/Crocodile Images
p. 9: Image Source
p. 20: Imagedirekt/MEV
p. 24: Alamy Images
p. 30: Getty Images/Glowimages
p. 38: Matton Images
p. 45: Getty Images/Photodisc
p. 52: Getty Images/Digital Vision
p. 55: Matton Images

Source: Munich Re

Heads of damages Germany France England

Financial losses Materielle Schäden Préjudices économiques Special damages and future losses

Medical expenses Heilbehandlungskosten Frais médicaux, pharmaceutiques 
et hospitaliers (FMPH)

Medical treatment

Loss of earnings (before final
medical condition established)

Erwerbsschaden (vor Erreichen des
medizinischen Endzustands) 

Incapacité temporaire totale ou
partielle (ITT ou ITP)

Loss of earnings (before final
medical condition established)

Loss of earnings (after final 
medical condition established)

Erwerbsschaden (nach Erreichen
des medizinischen Endzustands) 

Préjudice professionnel ou 
économique

Loss of earnings (once final 
medical condition established)

Hardship in daily life before 
final medical condition 
established

(Claim position not known) Troubles dans les conditions 
d’existence

(Claim position not known)

Permanent physical or mental
disability (personal injury)

(Claim position not known) Incapacité permanente partielle
(IPP) ou déficit fonctionnel
permanent (DFP)

(Claim position not known)

Loss of housekeeping services Haushaltsführungsschaden (Claim position not known) Decorating and gardening

Generic term for future medical
costs, cost of care, aids, adapted
car, home conversion

Vermehrte Bedürfnisse (No generic term) (No generic term)

Future medical and paramedical
costs

Wiederkehrende Aufwendungen 
für Arzneimittel und kranken-
gymnastische Übungen

Frais futurs Medical therapies

Aids and equipment   Anschaffung und Erneuerung 
von Hilfsmitteln

Appareillage Aids and equipment

Adapted car Mehraufwendungen für
Kraftfahrzeuge

Véhicule Transport

Home conversion or purchase Umbaukosten Logement Accommodation

Cost of care Pflegekosten Soins Care

Care at home Häusliche Pflege Tierce Personne (T. P.) à domicile Care at home

Residential care  Unterbringung im Pflegeheim Placement viager dans un institut
spécialisé

Residential care

Care coordination  (Claim position not known) (Claim position not known) Case management

Personal injury Immaterielle Schäden, 
Schmerzensgeld i. w. S.

Préjudices personnels Pain and suffering and loss of
amenity (PSLA) or general
damages (in a narrower sense)

Pain and suffering Schmerzensgeld i. e. S. Pretium doloris ou souffrances 
endurées

Pain and suffering

Aesthetic harm (Not separately compensated) Préjudice esthétique (Not separately compensated)

Loss of amenity (Not separately compensated) Préjudice d’agrément Loss of amenity

Damage to sexual function (Not separately compensated) Préjudice sexuel (Not separately compensated)

Claims of relatives in the event 
of death

Schäden der Angehörigen im 
Todesfall

Préjudices des proches en cas 
de décès

Losses of relatives in the event 
of death

Dependency Unterhaltsschaden Préjudice écomomique des proches Dependency

Loss of services Entgangene Dienste (Claim position not known) Loss of services

Bereavement damages Schockschaden (pathogenic valve
required) 

Préjudice moral des proches Bereavement damages

Funeral expenses Beerdigungskosten Frais funéraires Funeral expenses

Legal expenses Außergerichtliche Kosten Frais et honoraires d’avocats 
(only those of the insured)

Legal costs

Interest Zinsen Intérêts Interest

Description of comparative heads of damages: Germany, France and England
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